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aoRDER_."

L introductlon |

Tha p]alﬂtiffS erght rndrv;dual New Hampshrre resrdents/taxpayers and one New'_ _ _

N Hampshrre busrness pursue tnrs ao‘tion chahe"rgrng tl"e constitutionahty of RSA 77-G'

' .-(Supp 2012) known as the Educatlon :Tax Credrt program (“the program) The.._"

- _-'Iplarntrffs seek a decfaration tha’s the program v:olates cer’raln strictures of the New o

Hampshrre Constltutron aiso mjunctive rehef to prohlbrt the program s ;mplementation |

- 'and attorneys fees and expenses

The rntervenor—defendants Who jOlﬂ the State m defendmg the program consrst o

- - of the Network for Edecatsona! Opportumty (“NEO”) a non- profrt en’aty anvolved wzth the_

' program along wrth three rndrvrdual New Hampshrre crt:zens who wrsh therr chlidren to o
rece;ve schofarshrp funds under the program The Court aiso granted amrcus status to:_

L oertam other persons and eﬂtrt;es,_ and ‘have recerved from th_em memoranda _._and :



materials. The Court held a hearing on April 26, 2013, during which it received

evidence and heard argument.’

Il Background

A The Program

Thé program was enacted by the Legislature on June 27, 2012, overriding a veto
by the Governor. The program “establishes an education tax credit against the
business profits tax and/or the business enterprise tax for b.usiness organi_zations and .
bu_sin_ess enterﬁrises that contribi.ite_ to schp_!ars_hib organizations which awar_d
scholarships to be used by studénts_ td defray eéucati_onai expenses.”. Laws 2012, 287
(title page, SB 372—FN-LO_CAL, ‘Amended Analys_is”),. The progrém’s_ﬁrst_program year
began on January 1, 2013. Laws 2__012, 2875 | o

'Thé ;.).rogfar.n fequireé _the New Hampshir_é Department of .'Revenue
Administration _.'to regulate and ov_eréeé_ certain IOfgénizations (“scholarship |
organizations”), which are approved “charitable organization{s] incbrporated o_r_qua_liﬁed
to do business in this State” that ”[.p]rovide scho[a:rships from eligible contri_bution.s to
ei.igible.stu.dents tb defray educationa! expenéés.” .RSA 77——.G:1, XVII;. RSA 77—G:5, l;
RSA 77_—G:6. Businesse_s operating or cafryfng out pertihent acfivities in Ne;w
Hampshire rnay donate to _schoia.rship. o.rg.anizations and in return thoée .bus_inesses

may claim a cred:it éqdal to 85 pe'rc.:ehf of the contﬁb&tion aga_iﬁét ’the.

business profits tax due pursuant to RSA 77-A, or against the business

enterprise tax due pursuant to RSA 77-E, or apportioned against both

provided the total credit granted against both shall not exceed the

maximum education credit allowed. Credits provided under this chapter
shall not be deemed taxes paid for the purposes of RSA 77-A:5, X.

" The Court has considered all the submitted evidence.



RSA 77-G:3. The total amount of tax crédits awarded s _caﬁped at_sa,_zr_oo!ooo.'oo fo.r_
' .'__t:he tirst progr.arh year and at $5 100, GOO 00 the .second 'year witn SUbsequent increa.s'es
aliowed pursuant to some condrtlons and I;mrtatrons RSA 77-(3 4 The tax credlts fer__
an mdrvrduat busmess or busrness enterpnse are lrm;ted to 10 percent of the total
allowable tax credtts d. -

The scholarshrp organizatlons may only award scho[arshlps to eitgible students g
Ly mean:ng New Hampshrre resrdents at Ieast 5 years of age and no more than 20 years_
Cof age who [have] not graduated from hrgh school ! and who erther (1) currently attend _
| 'a New Hampshrre publrc school to mclude a charter school whose adequacy grant

_'would be reduced if that student no Ionger attended or (2) recelved a scholarshlp under

e the program in the pnor year or (3) do not quahfy under the tirst 2 categorfes of etrgrbie ] o

| _students and whose farmty income rs tess than or equat to 300 percent of the federai _
8 poverly guldelrnes RSA 77-G:A, vrrt RSA 77-e5 L |
In each of the flrst and second program years a schclarshrp organlzat;on needs '
to award at ieast 70 percent ot |ts schotarshrps to those etrgzbie students who quain‘y_ .
| under crrterra (t) or (2) above RSA 77-~G 2 I(b) The 70 percent mrnrmum is phased»i

| ~ out gradual!y untri itis elrmrnated after f;fteen years of the program 'S rmplementatren id.

At Ieast 40 percent of the schoEarshrps awarded to students under criteria (1) and (2) | i

i above must be awarded to students who quahfy for the federa! free and reduced pnce
meal program in the frnaE year they were m the pubhc schools RSA 77 G: 2 l(d) k
Etrgrbie students who recerve a scholarshrp may have the scholarshrp applred
(wrth some Immtatrons) to attend a nonpubhc schoel attend a publrc schoot Iocated _

' outs_r_de the school drstrrct where t_he ehgzbte student resr_des, or for homeschoolrng



expenses RSA 7’7—G 2, I('I) The average value of the scholarshrps awarded by a

'scholarsmp organrza’uon to attend nonpublrc schools or out—of—drstnct publrc schoo!s -

| may not exceed $2, 500 wrth adjustments in subsequent years for ;nfta’uon RSA 77—
| G:2, I(b) -Schoiarshrps for homeschooled students are ca_pped at 25 percent_of the

'average scholarshtps as defmed in RSA 77-~G 2, t(b)." RSA 7.7—G'.1 V1. Some special
rutes as to schoiarshlp amounts pertazn in regard to studeﬂts recesv;ng specrat

| _._educahon programs or serwces pursuant to RSA 186-~C RSA 77 G:2, 1(c) The

| scholarshrps go toward educatronal expenses whrch excludes certaln specrfred

. 'rnc;denta! school expenses such as those assomated wrth transportatlon or partrcrpatlon

in athletrc programs RSA 77—G 1 VI

Scho!arshrp orgamzatrons must among other crrtena compty wrth app!rcable

 state and federai antidlscrrmlnatloe and pr;vacy taws and may not restrrct or reserve_ Lo

-_ scholarshrps to a srngle nonpubirc school or for a specrfrc student or person RSA 77—_

| .G.t,_)_(_\/_ii_(_b), RSA 77—(3.5, ](b) A partrcuiar scholarship organrzatron appears to be'

_ ':abt_e,'.how_eyer, to focus'_ its p.rowsron. of sc_hol_ar_ships_ _to a oertarn_ type .or:grouprng of | '
';S_l'cho.ols ol : - _ _ : s _ L o

Govemmentat oversaght of or regulat;oa of .schcots recervrng schoiarship mcney

| pursuant to the program IS exphcrtiy Ilmrted “Except as provrded in thls chapter, or._

'othenNrse provrded in an no state department agency, or board shatl regutate the.

| 'educatronal program of a recelvang nonpubtlc schooi or home educatlon program that o

| '. 'accepts students pursuant to thrs chapter 7 RSA 77 G 9 |[ | | | |

The program contarns a severabrhty ciause whrch states: S

!f auy provrsmn of this chapter or the appircatlon thereof to any person or
- circumstances is held invalid, __such invalidity . shall not affect other



provrsrens or applzcatlons of the chapter'whrch can be given effect wtthout
- the invalid provision or application, and to this end the provrsrons of this
o chapter are dec!ared to be severable S A

RSA 77--G ']0
| T_he purpose of the program is described as follows:

(a) [To] [a]iiow maxamum freedom to parents and nonpabhc schools
to respond to and, without governmental control, provide for the
. educational needs of children, and this act shalt be I;beraity construed to .

: achreve that purpose.
-(b) {To] [plromote the general welfare by expandzng educatronal

opportumt;es for children. - :
(c) [To] [e ]nabie children in thls state to achreve a hlgher Eeve! of - =

' excelience in their education. .
o {d) [To) []mpreve the qua!rty of educatron in thrs state both by'
- expanding -educational opportumtres for chrldren and by creatrng
3 -mcentrves for schools to achreve excelience ' L :

'Laws 2012 287: 1
. _. '_._r',_ _ Legrslatrve Hrstory
- In about the Iate 2011 trmeframe a commrttee ( Study Commrttee ) was created

to study the rmp!ementatron of an Educatron Tax Cred:t Program in New Hampshrre_

composed of members of both the Senate and House wh;ch recommended that

- _. 3eglsiatron to create such a program be enacted Pls Ex 9 Upon consrderatron of a
:'-'legrsfatrve proposal of such a program a ma;orrty of the House Ways and Means
Commrttee issued a Report in Maroh 2012 whach underscored the program 's promotron
| of schooE chorces for those that mrght not othenNrse be able to afford rt” and the

| 'mmrmai cost to taxpayers |f any,_the program wou!d create Pls Ex 11 at 2 A
.mrnorrty of the House Ways and Means Commrttee however a!so |ssued a Report in
o 't\/larch 2012 whrch drscussed m addltron to a contrary forecast of the cost of the

_ 'prog_ram, constrt_ut_ional _concerns the program w_ould rarse. F_’ts. Ex. 12 at 2.



| .'.'.The.l\./ﬁnor'ity Report expressly referenced .New Ham_ps_hjre Co_nstitut_ion_ .Part l,
. Articie 65:@ .F.’art.il Artiofe 83 and e!so mentiohed .certai'n New .Harnpshire 'Suprerne_
: Court advnsory oprnrons “that could be. used as precedent in cases agarnst this
Eegsslation. id. It averred among other thangs “As the 1969 [advrsory opmron to be
discussed tater] dealt specn‘rcatty with tax credl-ts and as our state constrtutron is qu:te |
| explao;t on thrs issue, the success of a legal chal!enge argurng that bus:nesses are bemg
'used only as an rntermed:ary to deny a direct unconstltutlonat connectron between the
_texpayer and a reitglous schooi is a real possabahty td

The Legrslature recelved statements and tetters from supporters and opponents

: _ of the program __g“ Pts Exs 13 16 Propenents hzghlighted rts clatmed proper and

- __farr promotron of parental chorce in educatron Id They saw the program as oﬁermg a o

o _ srgmﬂcant way to rmprove the quahty of education within the State [d The proponents |

--.inctuded representatrve of a number of rehgrous schools among others 1d.

B Opponents urged that the program wouEd work to undercut pub1|c educatzon __E_ng Pls. o

Ex 13 at 7,10, 14 They also rarsed concerns respectrng the constltutronalrty of the
' _program and the costs ot hkeiy resettant Elttgatson I_d.. o
The Governor vetoed the program on June 18 2012 but the veto was overrrdden |

: .'by the Legislature on June 27 2012

u New Hampshire S Nonpublrc Schoofs
The pialntrtfs and rntervenor—defendants contest the peroentage of New -

'Hampshlre pnmary and secondary nonpub!rc schools that may be cons:dered '



: -reirgtous and there is no agreement as to the n.urnber. of students who actuai[y
:.'att_end rehgious schools or what percentage theses students make up of the total' '
' 'n.u.m'ber of students who attend nonpubltc schoots For its part the State does not
.specn‘lca!ly offer pertment evrdence or data Ali thls bemg sald however the record.
_-estabtlshes that a s;gntftcant percentage of New Hampshtre pnmary and secondary
nonpubtlc schools are rehgtous in nature and a good number of students who attend
_ "pnvate schoots in New Hampshrre attend relzgmus schoots B |
| Based on mformatlon from the New Hampshlre Department of Educatron .

o (“DOE”) the piatntsffs count 154 totat nonpubhc schoofs rn New Hampshrre mctudmg _.

’E‘!B generat educatlon schoots and 38 specaet educatlen schoeis Pis Ex 35 The _' f_

- 'plamttf_fs count 7_1 reltgtous schools and the plaintiffs exclude the spema! educatron. o

.y '_'schools'whe’n 'de.termmmg that rettglous schoo!s make up approxrmately 61 percent of
thelr talty Second Am, Compl B 82 and PIs Ex 50. The mtervenorndetendants _.
. appear to count 161 (or 162) totat nenpubtlc schoots and 62 rehgaous schools. B
-tntervenor~Defs Answer ‘ﬂ 76 see aiso tntervenors Defs Ex 4 The mtenrenor-.

: -defendants mclude speczal educatton schools in determlnmg that apprommately 38

'percent of nonpublrc schools in New Hampshlre are relrglous see Intervenor-Defs o

k Answer 1[77»--but they a!se present evsdence that mcludmg pnvate specsat educatzon
'.students schoots wsth a re{;g;ous onentat:on make up 43 percent of New Hampshire s' '

_Inenpubhcschools Intervenor—Defs Ex 4.

2 The parties do not offer an actual deﬂnrtlon ct a ;'eltg ous” school From the posmons and evrdence the
parties present, however, the Court considers a “religious” school generally to be a one run by, or
affiliated with, a religious sect or denomination, where an important mission is reitgtous tnstructton and
where teachlng :s generally lmbued with a rehgtous d[mensmn : :



The plaintiffs count approximately 17,000 students enrolled in general education
nonpublic schools, approximately 11,200 of which, or approximateiy 66 percent, attend
religious nonpublic schoo!s.__P_Is.’ Ex. 30. The inter_venor-defendants do not present
evidence as to total enroliment figures r‘or nonpublic religious schools. -

As they are certainly permitted to do under our law and customs, nonpublic

‘;religious” schools in New Hampshire generally imbue their curriculums and learning
environments with religiosity. ~ Pls.” EX. :37 (pages‘. from schools’ websites indicating,
among other things, schoers’ I.earning environments); Pls.’ Exs. 92-93 (summari.es and
se!ected pages from approvai and approvai—renewai materia!s ceneerning “religious”
: schools) and Amicus Br. of Concord Chnstsan Academy et ai 6 -
- The piamtrﬁs a!so present evrdence that the average educatlon ccsts to attend a
~ nonpublic relrgrous school in New Hampshrre are srgnlfrcantly less than the average
costs for a secular nonpubhc schools Pls." Exs. 29 30. The State does not present
evidence in this regard. The mtervenondefendants also do not themseives present
actual cost evidence, but raise a number of contentions concerning the plaintiffs’
caleulations. Interv.enor-Defs’AnsWer 7 82-91. | -

The Court need not reach a specsflc calculatlon for education costs at * relrélous
or secular nonpublic schools in New Hampshire. The Court accepts the plaintiffs’
evidence to the extenf that it concludes that relrglous nonpubhc schools in New
Hampshire generalEy offer education at a srgnrﬂcantly Icwer cost than ihe:r secu[ar
counterparts |

The plaintiffs’ calculations, as discussed above, are based on information

extrapolated from, or obtained from, the DOE, from the scbocls’ websites, and certain



:other sources. Pls EX. ‘Iﬂﬂ 4—~9 13—1?’(Afﬁdav:t of Randa!f Maas dated Jan 8 2013)
~ The ptamtrf‘fs catculatrons respectmg costs are generatiy corroborated by those the _
..DOE provrded to the study cemmrttee that also show srgmfrcant drsparrty in educa’eon_
.costs between rellgreus and secular nonpubtrc schools Pls Ex. 9 at4 |

From the above, _rt is c!_ear that a srg_mfrcant portion of the scheterships awarded
‘under the prograrn Wiit inevitably g_o _.to\rrrard .def_ra.ying students’ _educat_ion costs at

'nonpublrc rehgrous schoois It is established that these schoolls'constitute a

I substantral percentage of New Hampsh;re S nonpubhc schools they attract a srgnlfrcant .

'percentage of those New Hampshrre students who attend nonpublrc schools and they_' S

_generaliy cost srgmfrcantly Iess than nonpubl:c secuter schools See in thls reqard Pls
'Ex 43 (Expert report ot Professor Davrd Berimer a Regents Professor Emeritus at__ '
'Arizona State Unrvers;ty) - |
| The testimony and tetters that the severat representatrves of religious;’ schools __
| .offered to the New Hampshrre Legrsteture in support of the program reﬂect their
' reasonable expectatron that a good many scholarshap recrprents wouEd use the
-;programsscholarsh:p monres to ettend religrous nenpub]rc schooEs Pls Exs. 13—16 |
Scholarship recrprents preferences are also comxng to Irght current!y through.
'__data from the NEO a scholarshrp organlzatron epproved by the New Hampshrre
| __.Department of Revenue Admlnlstratlon Pls Ex 91 (document lndlcatlng NEOs
_ approvat from the New Hampshrre Department of Revenue Admrnrstratron) and Pls.’
Exs 98*99 (spreadsheets showmg data about app!rcants to NEO) As of Apnl 2013 _
NEO had recerved 701 apphcatrons from students Wfshmg to obtarn scholarshrps

"through the program Pls.” EX. 98 Of those apphcatrons 4’!9 (or about 60 percent) had



. __'.|nd|oated a preference to attend a sohoo[ that the p!amtrffs categonze as “Nonpub[rc

' RG&I!QIOUS whrte 106 preferred a “Nonpub!rc Secular school, 3 preferred a publrc

- “school, _20 pr_eterred_ _an_ outgof-stat_e ptacement, and __14_8 pref_erred homeschoolmg._ E

Pls. Ex. 99.° See also Intervenor-Defs’ Ex. 7.

' B. Partfes’Arquments

s F’iamtrffs Arguments
The ptamtiﬁs aver that the prograrn vroiates certarn prowsrons of the New
_'Hampshsre Constltution Part l Articte 6 states that no person shaEl ever be oompeiied . |

to pay towards the support of the sohoofs ot any sect or denormnataon ’ N H

'_ CONST pt ‘t art 6 Further “every person denom;natron or sect shalt be equaily' R

_ -under the proteotlon of the iaw and no subordmatron of any one sect denommatlon or

e _persuasron to another shatl ever be esteblzshed " Id

The plalntn‘fs h|ghlight that the program ;mposes no restrzctlohs on hov\r '
| scholarshlp funds may be used by the recelvmg schoo!s and they aver that that those
-_tunds will be used |n part to further re]iglous educatlon benefttmg, among others
.schoots that “dxscnmmate based on rehglon in thelr admtssron of students and thelr
' empEoyment of teachers Accordmg to the ptamttffs the program was passed into kaw
- _' 'wrth the pr:mary unoonstrtut:onai purpose of assrstmg rehgious sohools and it writ have
: as welt the 1mpermrssrb§e effect of 80 domg _ . | | | |
The ptamtlffs argue that the program vzofates Part Et Artlcle 83 of the New_' _.
' '_Ha_mps_hr_r_e C_o_nstit_ut;_on, speclfioa_liy its “No-Ald_CIause, whro_h st_a_tes that * _ho rnoney |

| raised by taxation shall ever be granted or appiied for the use of sohools or institutions

°s persons are listed as “not avaxlable Pls.’ Ex. 99 also reflects that * Cathoho School apphcants make
up 26% of apphcants to relsgrous schools and 15% of all applroants .

_'10-



~of any religious sect or .denom.inatioﬂ..” N.H. CoNsT_. ot Il art. 83. The plaintifis claim

- that the program: diverts tax funds to. “reE'igio'us.” .-sohoois.—Without restriotto_n _an:d with
| rmproper effect—and is thus vrolatlve of the No~Ard Clause ..

In support of therr arguments under Part I, Artrcle 6 and Part I, Artrcle 83, the

piamtrffs rely very much on a number of New Hampshlre Supreme Court advisory

opinions. See Ooinion of the Justtces 99 N.H. 519 (1955) (heretnafter “1955 ODlniOﬂ of

'the Just:oes”) Oprnron of the Justrces 108 N. H 268 (1967) (hereinafter “1967 Opln;on

- _ of the Justtces”) Oplnlon of the Justrces 109 N H. 578 (1969) (herelnafter “1969

';_Oprnion of the Justsces”) Oprnron of the Justrces 136 N. H 357 (1992) (heremafter '

o “1992 Op;mon of the Justrces”) The pla:ntrffs urge thls Court to foilow these advrsory |

'_oprnlons wh|ch accordmg to them compel a ruhng that the program wolates the State o
Constitutron : | | ' B | - |
The pla:ntn‘fs aiso argue that the program violates New Hampshrre Constrtutron. B
'Part I, Artrcles 10 and 12, atong wrth Part I! Art;cles 5 and 6 Wthh together accordrng
to the p{amtszs requrre that taxatlon be unsform equai proportrona! and non-
'.'_drscnmrnatory and they prohlbrt tax exempt:ons and benefrts that do not serve a publrc
purpose Pis Supp IVIem of Law in Supp of Pet for Prehm Inj 1 The pla:ntrffs_ _
: olarm that because busmesses who donate to the program wr!i see a srgnzﬁoant tax_
| .Jcredrt whrle non- donatzng busmesses wﬂi not, the program does net cemply Wrth the. _.

" _' requ:rements of untformrty, equal:ty, or proportrona!rty and further smce the progtam'

.=Wl_lf support sectanan _ed_uca_tlo_n and r_eElgious _dtscr:mlnation, |t_ does not se_rve a public - -

“purpose. S_econ'd'Arn._Co_r_an. ﬂﬂ158—~160_,4 :

4 The Court does not deal with the arguments presented by the plarntsffs or others respeotlng the
~program’s fiscal impact in reaching its conclusions here.
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ii. | State & lntervenor—Defendants Arguments
The State argues that ali but the plarntrtf—busmess iack standrng fo bring the
present act:on,_ ort;ng RSA'491 22 I (Supp 2012), the statute conferrmg standmg in

takpayer actions. The mtervenor~defendants argue that none of the piaantrﬁs have '

o staradmg due to the Ismits on standlng created by New Hampshrre Constltution Part I,

f Artrcle 37 whrch concems separation of powers, and Part il, Article 74, which Iamrts the

o assuance of adv;sory opsnlons Thus accordtng fo the mtervenor-—defendants |f RSA

_ 491 22 1 does :ndeed confer standrng on, any of these plamtrffs that statute must be
"deemed unconstltutlonal here | | EE
| W|th respect to the program rtself the State and the mtervenor;defendants both _
: _':argue that it does not vro]ate mdeed |mplicate Part i Articie 6 or Part II Artrcte 83
' -The mtervenor»defendants emphasrze rn regard to Part H Artrcte 83 that the pertznent
E Clause was meant to oniy bar dsrect aid to "Cathot!c” schoots and not to prohsbst the
type of ;ndrrect ard the program woatd oﬁer The State somewhat s;mitarly argues tbat.
- the program is beyond the reach of Part I, Articie 6 and Part II Artzcie 83. tt avers that
: -'the monies mvolved are not money ralsed by taxatlon or pubhc funds " and that the_
: ':.mon:es from the program aotuaEly go to benefrt young students by encouragtng
'busrnesses througb tax credrts to d;rectly provrde educatron support only ;ndrrectly
benefstmg any schoo!s the young students come to attend |
Even if the Court were to deem the program to use publzc funds to support
: | relzglrous mstrtutrons the State argues that the Court should apply the Federal':- .

Estabitshment CEause test of Lemon V. Kurtzman 403 U.S. 602 (1971) under Whlch the

|  State ct_ar_ms the program must be deemed constrtutrona!_._ it is :ais_o urged by the

12



mtervenor»defendants that the Court should not constru.e the State Conststutron 'S '_ |

| _': pertrnent provrsrons partrculariy Part i, Art;cie 83 to have prohibitl\re effect here grven |

| '-that they reftect or are tarnted by, brgotry and rntolerance particularly toward Catholics
The State and the |ntervenor~defehdants both also urge the Court to not deem

the New Hampshtre Supreme Court advrsory opshsdhs the p!amtrffs cite as determmatrve

here Based on the State s readrng of current Federal Establrshment Clause precedent

the program is not vrolatrve of that Clause and thus also is not vrolatrve of the New_ | !

'_ ___Hampshrre Constltutron The State also argues that the program is factualiy'. |

' -drstmgurshable from the programs the advrsory oprnlons were scrutmrz:ng, m ways that_ S =

| . _make the program mech less constrtutaonally suspect The mtervenor-defehdants more

. ﬁso than the State ackhowledge the dltﬁculty the advrsory oprnrons pose for the :

o 'program but also urge the Court to not accord those oprnrons determrnatlve werght as

B they are outdated and not “brndmg precedent

ln response to the arguments the plarntrffs make rn regard to Part l Artrcles 10

| _and 12 along wrth Part i, Artroles 5 and 8, the State furst clarms that the program 'S tax |
-credrt is constrtutronally permltted because 1t is avarlable to all busrnesses and is not
-.'offered contmgent ona busmess havmg a partrcular characterrstrc Thus it is urged the

"tax credrt at |ssue iS a permrssrble tax based on use Second the State clalms the

_' program has a valrd publrc purpose—-—generally stated promotmg the pubirc welfare o

through a state-wrde |mprovement in educatron —and the program IS ratronaliy related

to aohlevr_ng that p_urpose_. .

13



C. Judicial Task

This Court is aske_d to determine the conétitutiona!ity of a recently-enacted State
statutory program. The Court ié not tasked with evaiuating or judging the soundness of
the education and tax policy the program embodies. Nor is the Court taéked with prying
into, judging, or weigh_ing the “religiosity” of any institution.  The Court's job here is
judicial in nature. It in no way implicates a policy-making stance, or functions belonging
to the Legislature and/or the Executive. The Court is cognizant of the controversial
natur_e of the program, and the deepiy—heid and sincere concerns cﬁit_izen_s have, whether

they be for or against its implementation.
1. Analysis

A, Standing
The plaintiffs assert they have standing under RSA 49122, |, .which states in
pertinent part: | o

The taxpayers of a taxing district in this state shall be deemed to have an
equitable right and interest in the preservation of an orderly and lawful
government within such district; therefore any taxpayer in the jurisdiction
of the taxing district shall have standing to petition for relief under this
section when it is alleged that the taxing district or any agency or authority
thereof has engaged, or proposes to engage, in conduct that is unlawful or
unauthorized, and in such a case the taxpayer shall not have to
demonstrate that his or her personal rights were impaired or prejudiced.

The individuai plaintiffs all assert that they pay a number of different kinds of
taxes to the State of New Hampshire. Second Am. Compl. I 10, 15, 19, 23, 27, 31,
6 .

In interpreting statutory language, the Court starts by applying “the plain meaning

of [the] words according to their common and approved usage.” State v. Willard, 139
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. N H 568 570 (1995) tf the ptatn meanlng is ambrguous the Court “examme[s] the

- statute s overali objecttve and presume[s] that the leglslature wouid not pass an act that

' ._ .wou!d lead to an absurd or rftogrcat result Soraqhan v. Mt. Cranrnore Skr Resort 152‘
N H. 399 401 (2005) (ottatton omttted) The goai of statutory rnterpretatron is to apply
'words in itght of the legrsiatures tntent in enaotrng them and in Irght of the poticy
sought to be advanced by the entire statutory scheme ” td (crtatton omttted)
By its terms RSA 491 22 } accords standlng to “any taxpayer in the Junsdlctton
| of the taxrng drstnct to vrndtcate a recognlzed equrtabte rrght and mterest |n the. X

'preser’vatton of an orderty and lawfui government within such distnct The statute does'

e not expressly dtﬁerenttate among taxes ina “taxmg drstnct Yet assummg wrthout

'_decrdrng that tbe Ianguage of RSA 491 22 I may be seen as ambrguous respeotmg

whether it cortfers standmg on att the ptarnt:ffs here and not Just the one ptamtrff that is a.

_ busmess that actuat!y pays busmess prof:ts taxes or busmess enterprrse taxes the -

" Court Iooks to the Iegtslattve hlstory to ard ;ts analysrs ATV Watoh v. N H. Dept of _

Transp 161 N H 746 752 (2011) (“When mterpretmg a statute we frrst took fo the |
. 'ptam meanmg of the words used and wrtl consrder Iegrstative hlstory onty rf the statutory

Ianguage is ambrguous (ortatron and quotatrons omrtted)) and Appeal of Gamas 158

_'N H. 646 649 (2009) (* Srnce there |s more than one reasonable mterpretatron of these_

_ statutory provrsrons we conctude that the statute is ambrguous and we, Iook to

o Iegrslatrve hrstory to ald our ana!ysrs M.

_ Tbe pertment Ianguage in RSA 491 22 I was added by the New Hampshrre'

- Legtsiature effecttve January 't 2013 in response to the case of Baer v, N H. De,ot ot

| "Educ 160 N H 727 (2010) See Pis Ex 26. Because of Baers ruting on taxpayer _
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'- standrng the added Ianguage had as rts purpose to “again permrt taxpayer surts to_

: chai!enge governmental actrcn returnmg to taxpayers the same rrght that they
'possessed from ’t 863 untri 2010 " td at 2 (statement of N H. Rep chk Watrous of the _

- House Judlcrary Commlttee and sponsor of the brtt) | | o

In Baer taxpayers brought suit seek;ng dectaratory retlef concernrng a waiver or

' -;_warvers by DOE of certarn requrrements governrng Iot size for certam schoots Baer

g 160 N. H at 729 The Baer Court “focus[ed] [itS] analysrs upon whether the petrtroners
N '_ have stand;ng to brrng these cialms ender RSA 491 22 because “to brrng a dectaratory |
- ;udgment actron a party is requrred te meet the standard artlculated |n RSA 491 22 :

: [The Court does] net have the author:ty to c;rcumvent thrs statutory requwement 7 Id at

_730 731 Baer heid “that taxpayer status wrthcut an rnjury or an |mparrment of rrghts

B rs not suffrorent o conter standmg to brmg a declaratory Judgment actron under RSA

) 491 22 ” Id at 731 Sance the petrt;oners were srmpty assertrng therr status as_ .

_._taxpayers and had not shown requzsrte rn_rury or_rm_par_rment of_ nghts,_” the Court'_
'_'.affrrmed the drsmrssal of therr actron 15_:[_ e | | | o
- Agarn the rrew Ianguage in RSA 491 22 | confers taxpayer standrng absent a
.._showmg that “personal rtghts were lmparred or prejudtced per Baer The State ‘

B asserts however that the mdrv:duel ptarntrffs are not taxpayers in a “tax;ng drstnot N

: wrthrn the meanmg ot RSA 491 22 because the “taxpayers here entrtted to sue are
. ‘- those subject to payrng busrness proﬂts taxes or busmess enterprrse taxes | | |
The Court is not persuaded by the State s argument The State (3 readtng of RSA |
| _ 491 22 does not acknowledge the full breadth of the Leg:stature $ actron in overtummg

Baers requrrement that taxpayer petrttoners show rmparrment or prejudree to personal_
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o rig'hts The State’s argument moreover is not supported by the holdtng in 'Ctag.g \

_' ffrey 97 N.H. 456 (1952) a case Rep Rlck Watrous cxted posrttvety m his statement

= in support of the amendment to RSA 491 22 1. PEs Ex 26 at 2.

I Clapp, taxpayers in the Town of Jaffrey cha]tenged as |1Eegal certam Town
_ pra__ctrces_ to achieve, through_lnvolvemeﬂt of Town means, the piowmg and treatment of
'.certain puhtic officia[s’ personaf"dtiveways Q_Lagg 97 N H at 457. Apparently the
'practtces at issue dzd not resu!t in any "burden fall[zng} on taxpayers ” td at 457—58 |

B The Clapp Court heid that the petrtroners had standlng fo chaitenge the practloes as_ _

B .taxpayers of the town even though it cannot be shown that [the chatlenged practrces]

‘ _.'resutt in financ:a! Ioss to the town ? Id at 460-61 tt was enough to confer standtng that

'the petrtroners were taxpayers in the perttnent taxmg custnct and they were c!arming

o _that town ofﬂcra!s were acting |ifegaily Id

- In Qla_pp there was no tax at issue, the term taxpayer as used by that Coutt
..'sarnpty meant that the pet;troners were tax~payrng crtezens of the pertznent taxmg drstrtct _
_and therefore had an interest in the actlons of their eiected ofﬁmals Here the 1nd1v1dua| _
| pialntrffs are tax—pay;ng New Hampshlre crtizens who are chaileng;ng the
: constrtutrona!rty ofa State statutory Scheme Under Qia_gp all of the plamtiﬁs here have

'-standmg See also Green v, Shaw 114 N H 289 293 (1974) (recogelzmg standmg for_ '_

'crty taxpayers to pursue aliegat;ons that certam Rochester crty otfrcrals expended pubtrc_
"funds Wlthout authonty falled to carry out mlnlsterta! dutaes mandated by statute or

ordtnances and threaten to act contrary to law in the future desplte the fact that such

| allegations presented purely pohttcal questrons) and N. H &c Beveraqe Assn v,
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| Commrssron 100 N. H 5 6 (1955) (cating __jar;p_ and atlowang chaltenges by taxpayers
- concerning the aetlons of Statemas opposed to town———offiolals) | |
| RSA 491 122, | states that standlng now ex:sts for g__y taxpayer in the Junsd:ctlon -
of the taxing district...." (emphasis added) The use of the word “any’ broadly
_contemplates standing for ati taxpayers of the taxing district, not jUS‘I: those paymg the
particular tax or taxes |mphcated in the program or ac’uon to be ohattenged And a_
E “taxmg drstnct” certa:nly may be the entlre State Here the program s State wnde and ..
'schofarshlps are available to any New Hampshlre student and any ehglble bus:ness
imay olalm a tax oredlt under it. | | .

The State argues that af the Court reads RSA 491 22 I as oonfernng standlng to .

- _ _these plalntzh‘s then anyone dnvrng through New Hempshzre on an ;nterstate h;ghway_

'who stOps and buys a snack—and thus pays a State tax—-is also conferred standmg by o

| RSA 491 22 whroh aocordmg to the State IS an absurd resuit The Court is not faced -

": _wzth any such a scenarzo The Court oonoiudes that afl the pfamtrffs here have standmg .
unc_ier RSA 491 21 | | | |

| | The mtervenor—defendants argue that to the extent that RSA 491 22 i confers

'_ standmg on these p!alntrffs that statute thus vrotates F’art L, Artrcie 37 and Part I, Art|oEe'.

- _'74 of the State Constrtutuon

At the outset the Court observes that under Part IE Amcte 4 of the State
'_ _Constrtut:on the Legrs]ature is bestowed broad authorlty to create oourts vested with
-expanswe ;ur:sdrct:on See N H CONST pt li art. 4 (givmg the Generai Court power

~ to create courts “for the hearmg trymg, and determlmng all manner of crimes, offenses
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_pleas pr.oces.ses pl'aints 'act.ions, causes; matters and things.w.hatso_ever arising or
happemng wrthrn this state e ) | S S o
| The rrrtervenor—defendants argue that to give standrng to taxpayers who have_ |
.suffered no injury would vrolate Part |, Article 37 of the State Constrtutton whrch has.'
- been interpreted to prohrbrt one branch of government from encroach[rng] upon another
_branch S power as to usurp from that branch its constrtutronaity defmed functron New

Hampshrre Heaith Care Assoc V. Governor 161 N. H 378 394 (2011) (crtatron and |

B _'quotatron marks omrtted) The mtervenor detendants clarm that if standrng here is_ '

' recognlzed that “would upset the judrcrarys ro[e by ftooding the courts wrth lrtrgatron
and depnve the courts of resources to resolve actuat controversres ” tntervenor-Defs

| 'Repiy Br 3. Addrtronaity, the Courts would obtarn undue power over the tegrstatron ard

- _-__executrve branches by at!owmg courts to prematurely stnke down tegrslatron at the

: -behest of a srngle taxpayer” thus turmng courts mto arbrters of potrcy rather than the |
arbrters of controversres ” td 5 | | ' |

| The p[atntrtfs here hke those rnvolved in __t_agp advance an alleged rnfrlngement

; o.n therr “nght to the preservatron of an orderly and lawtut government ._(,;t_app 97 _

'_N H at 461. They advance a case based ona rrght and mterest that the amendment to

. _'RSA 491 122, | recognrzes for taxpayers to vrndrcate through trtrgatron

The mstant controversy catls for the Court to carry out a recognrzed Judrmat SRR

'functron-—-decrdrng the vatrdrty of a statute under the State Constrtutron ONeit v.

| --Thomson 114 N, H 155 159 (1974) (“;nterpretatron of our State constrtutron and of

' statutes re!atrve to the executrve and !egrstatrve branches of our government sa.

_ 5 it is clear that "the constrarnts of Artrcle i [of the Federai Constltutron} do not apply to state courts
- and . . . the state courts are not bound by the limitations of a case or controversy or other federal rutes of
justrcrabrhty ? ASCARCO tnc V. Kadrsh 490 U.5. 605, 617 (1989)
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traditional function conferred on the judiciary for which it is responsibie.”). The standing
conferred on these plaintiffs under RSA 491:22, | does not violate the strictures of Part.[,
Article 37. It does not, wor_k, as claimed, to open the Court to inappropriate forms of
“advisory” proceedings.

In this regard, intervenor-defendants also argue that conferring standing un.der
RSA 491:22, | violates Part II., Article 74 of the State Constitution, in that the New
Hampshire Superior Coﬁrt would be issuing advisory Opinions which under that article
only the New Hampshire Supreme Court may do. The case before the Court is an
' actual dec!aratory judgment/mjunct!ve relief actlon Like certaln other states ee, ed.,

Oison v. Salt Lake City Sch. Dist., 724 P.2d 960, 962 n.1 (Utah 1986), New Ha_mpshfre

allows taxpayers special statué to bring actions like the one'a‘z bar. The Court proceeds

to consider the specific claims this case presents.

B.  .The “Public Funds” bispute
The defendéhts strongly argue tha’; the program does not invoivé “public funds,”
or “money raised by taxation™ and thus Part |, Article 6 and the No-Aid Clause are not
violated, indeed at ail implicated. |
| To constitute such “public funds,” it is argued, the money.involv_ed must be
cotle_cted from taxpayers and deposited_ into the State treasury. Th.e plaintiffs argue, on
the other hand, that the mechanism _of support the program utilizes involves “pu_biic_
funds” because the delivery of money under the prbgram very much d.epends on a tax

credit to achieve its goals.

Much focus is placed on Kotterman v. Killian, 972 P.2d 806 (Ariz. 1999) and Ariz.

Christian Sch. Tuition Org. v. Winn, 131 8.Ct. 1436 (2011). Neither Killian nor Winn,
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' .'ﬁoweyer dea!t with the New Hampsh.ire Constitution 'a'nd.their dissents show that_the:
'.-determmatron of what constrtutes pubhc funds’ is quite contentlous |
“In examrnrng a comparabte educatron tax credat program in Arrzona the Krthan
ma;onty drd not see publlc funds as gonng beyond money in the states treasury,:.
exc[usrye _ot private money for whrch the state treasury acts mere!y as a condunt or
.CUstodian Kiilian .972.[3. 2d at 6.’!.7-18 it observed that to hotd that money is pubirc
'. before it reaches the state treasury would be to say that alt taxpayer-rncome could be

.vrewed as belonglng to the state because lt is subjeot to taxatron by the Ieglslature " !d

at 618 it saw no reasonable dtﬁerence between the tax cred;t there at |ssue and S

deductaoras and exemptrons wh:ch are genera!ty not regarded as pub!rc funds i_q.

The Kltlaan d;ssent however was of the v;ew that the tax credrt there at issue i -

”descr_r_be_c_f_ _as a form _.of ‘_‘t_ax_ _-expendrture, should be treated the same as a d_lrect_ L

S ap'pro'priation 'Ed at 642 The dissent did not see the tax credit at i_ssue to be like a

o . deductron or exemptaorr because

itis a direct government subsady irmxted fo supporting the very causes the
state's constitution forbids the government to support. Unlike neutral
deductions, the credit is not the state’s passive approval of taxpayers' -

general support of charltable institutions. Thus, there is ho phi!anthropy
_ here no neutrahty, and no trmitatzon to secuiar use. . _ .

Id. at 642—43
tn Wrnn the Umted States Supreme Court deait wath a Federat Establrshment o

' : Cteuse challenge to the Anzona tax credlt program mvoived in Kr!han \Nmn 131 S Ct .

_ at 1440—41 As an mrtaal matter however the Wmn Court was faced wrth determmrng
| whether the plamtlffs had standmg under the U S Constztutron To have standmg in -

federal cou_rt, Wrn_n held that the plamtrffs must show that_the government_ e_xt_racted”.
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- “tax money” from them which the govemment then: in t'ur'n spent in 'violation of speciﬁc _
constrtutronat prohrbrtrons Id at 1446 Accordmg to the Wrnn majorlty, _a ptalntrﬁ- :
- taxpayer has no standrng to challenge the tax credrt program at bar as the taxpayers
money is not bemg extracted and spent as m the case of approprratron. Id. at 1447—48,
In the case of a tax credit, the government is, it is suggested “declrn[rng] to impose a__ .
' _tax.” Id. Taxpayers can choose not to oontrrbute to the SChOlarShlp program simply by

deelrn:ng to donate d.

The Wrnn drssent however strongly dasagreed wrth the drstrnctron be;ng made ;' -

. between approprratlons and tax oredrts to determ:ne standrng Id at 1450

Cash grents and targeted tex breaks are means. of aocomptrshmg the B
. same government objective—to provide ‘financial support to select
individuals or organizations. Taxpayers who oppose state aid of religion
'-_._-.have equal reason to protest whether that aid flows from the one form of

subsidy or the other ‘Either way, the government has financed the .
religious activity. And so e:ther way, taxpayers shoutd be abie to
'chailenge the subsrdy ' ' SRR o :

The State aEso ortes Opmron of the Justrces 142 N H. 95 ‘!997) (herernaﬁer .

“1997 Oesn!on of the Justrces”) and specrfroaﬂy a statement therern that “[t]he bill before.._ :

'._us provrdes for a tax exemptron not the expenditure of pubfrc funds for pnvate_ '
. purposes ” Id at 10'1 The State mterprets thrs Ianguage to mean that tax exemptrons |

| __and thus tax oredrts are not pubhc funds

The Court does not read 1997 Opmron of the Justices as determmatrve in regard .

1o Whether the “tax cred:t here constltutes “pubho funds or “money rarsed by taxation

‘for purposes of the pertrnent provisions of the State Constitutron In 1997 Oprnron of the

| Justroes the New Hampshrre Supreme Court was asked 1o advrse concernrng the :
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" -constrtutronatrty of a proposed bill altowrng muntczpahties to provrde certa;n rndustrzal
construction prop_ert_y tax e_xerhpt_ions Id. at 95- 96 The Court was asked among other
'_ 'things; wheth_er such iegis_lati_on _wQuId :aliow for a_for_m: of outlay of_ pub_hc funds _for
p_riv_ate pdrp_oses, contrary to the New' 'Ham_pshire Constitution’s prohibition on
governmehtal “gifts to corporations organtzed for proﬁt id. at-tOO The Court
deemed the proposed bill constrtutzonel not an mperm;ss;ble gift because |t was
_ enacted for a publlc purpose. Id. at 101 The Court reasoned in thls context as follows
[t]he bill before us prov;des for a tax exemptlon not the expendlture of .~
~public funds for private purposes. The primary object of the bill is not to
aid and benefit private persons for private ends, but, rather, to benefit the -~
- public at large by increasing the resources of the State and its taxable -
property through the establishment of new industries. Cf. Eyers Woolen

- Co., 84 N.H. at 16-17, 146 A, at 519 (particular law applicable to one
_party only in_his pnvate capacrty cannot ‘be ctassn‘ted as generat L

o _-exemptron)

- 1d. 199/ Op:nson of the Jusnces thus in no way prec:uoes a fmdrng that a tax credst

| oould constrtute pubilc funds in another context such as the one here That opmron_

| does not operate as the State appears to be arguang to estabhsh that an exemption rn
._another context may not constltute pubhc funds even though it is not an actuat

"appropnatzon from the State treesury

Signtfrcantty the New Hampshlre Supreme Court advused m another op:nion that

retlevmg entrt:es from pay:ng certaln taxes may mdeed quahfy as a form of pubhc -

o funds for private -purpo_ses See Op:nion of the Justices ']06 NH 180 (1965)_

T_(heremafter “'1965 Opi'nion of the Justrces”) : That opanron concemed -the_

' const;tuttonallty ofa proposed bltl that woutd among other thlngs aitow munrmpaisties to

® The State appears to concede weakness in its own argument that a tax exemption or credtt cannot
constitute public funds when it acknowledges that “[flhe theory of approprratron via exemphon has been
here recognized in certain crrcumstances See State’s Tnat tVEem 14 _ o
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acqurre mdustnal bu;!drngs by g:ft and then Eease sard buatdmgs to prrvate corporatrons
o td at 180 82. The Court stated, among other thrngs that such a scheme would lnvolve
'an unconstrtutronal use of publ!o funds for pnvate beneﬁt expiamrng

[t]hus a corporatron for profit Wthh leased an rndustrrat facrlrty might

indirectly be relieved of the payment of any taxes for a substantial period

~of time . . .. In such a case the lessee, as compared with other industries

~ within the taxing district, might be relieved of payment of its just share of
~ the public expense (Const., Pt. |, Art. 12, supra) and so indirectly receive

the benefit of money which the town or county wou!d otherW|se receive
from taxes Const,, Pt I, Art 8, supra _ : -.

id. at 185

The State strongiy urges the Court to adopt the reasonmg of the Krliran ma;orrty _' B

I :' contendmg that if the program at rssue uses publrc funds then a![ taxpayer mcome |

. -'couid be wewed as belongrng to the State because zt rs potentlaity sub;ect to taxatson by

_the Eegrslature See States Trrai Mem 10; and K;IEran 972 P. 2d at 618 The Court
' however need not determrne when money becomes the property of the State The
phrases publlc funds or money rarsed by taxatron focuses the Courts rnquu’y rrot on
| when the governments technrca! owrrershlp of funds or monies arrses but on when or
'_ :at what pomt the publlc s rnterest farriy arlses in how funds or monres are spent The _
_ .Court concludes that the rnterest of New Hampshlre taxpayers in regard to chailenglng .
the Iegairty of ieglslatron such as the program at bar does not arrse oniy aﬁer money |s |
. deposrted in the New Hampshrre treasury | FEE |
To rule otherw;se wouid be to adopt an overiy—formatlstlc and unreahstrc concept .'
of publrc expenditures one contrary to our State 8 Irbera! cognrzance of taxpayer m;ury
) Cf __l_apg 97 N. H at 461 (“taxpayers should . hot be forced to resort to ancaent and. |

_rlgtdly llm;ted procedures” to protect therr r:ghts) see atso Pis Ex 44 (Expert Report of_ o

24



Professcr Peter D Enrrch a Professor at Northeastern Unrversrty School of Law

bH

' "conctudrng that the tax credrt under the prograrn is an archetypat tax expendrture

| wh;ch “serves the same funetzcns as drrect govemmentat spendrng and has been S

-recognlzed as equrvatent to a d;rect appropnatlon “by publrc frnance economlsts and
ana[ysts for at Ieast haif a century " and Krlhan 972 P.2d at 308 (d:ssent cotlectrng
- cases and chastrsxng the ma;or;ty for overlook{rng] the great body of precedent deahng

'wrth the rehgron clauses that “have Iong vrewed tax subsrdles or tax expendrtures

24 :

- srmr!ar to Arrzonas tax credrt as the practtcat equrvalent of dlrect government grants L -

.' (quotatron marks and brackets omrtted))

o tt |s argued that srnce the money at issue in the program stems frcm donatrons '_ R

_ made by pnvate busmesses and then passes through the nands ot the scholarshrp .

- organrzatrons rt cannot be cons;dered pubirc funds money rarsed by taxatron ? The'
taxpayers !nterests are not iessened however by the fact that the tunds used for the_
__proga"am rnrtrate frorn prlvate organtzatrons Att pubtlc funds onganate from prlvate
-sources. A taxpayer s rnterest is atso not dependent on the number of hands the money' |
= passes through A taxpayers concern arises when a Iarge portion of the donated funds
_are as here reatrzed very rnuch through a tax credrt o |
The State also hlghlrghts that the tegislature here specrfrcalty ;ndrcated that the |
: 'tax credlts provrded to donating busmesses in the program shall not be deemed taxes: |
“pald for the purposes of RSA 77-—A 5, X 5 RSA 77-G 3 Thus accordlng to the State
| 3_ the funds used by the program are nothmg more than pnvate donatlons Whrle the | '
- Court notes this Ieglslatrve expressron the Court must complete |ts own constitutronat __

analysis. O'Neil, 114 N.H. at 159,
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This Court concludes that the program uses “public funds,” or “money réised by
taxation,” and thus the program implicates Part |, Article 6, and Pért II, Article 83. The
New Hampshire tax code is the avenue used for producing and directing much money
into the program. Céntrary to the State's assertion that “the government has not set
aside revenue for a specific purpose,” see State’s Trial Mem. 17, it appears to the Court
that is indeed exactly what the legislature has done. Money that would otherwise be
flowing to the goverhment is diverted for the very specific purpose of providing

scholarships to students. _

This Court’'s view cdmpor_ts with 1965 Opinion of the Justices, where the New
Hampshire Supreme Court advised that reliéving certain entities.'of_ paying certain taxes _'
may be a type of use of public funds. See 106 N.H_. at 185. Furthermore, it is also clear

that this Court's opinion comports with 1969 Opinion of the Juétices, where the New

Hampshire Supreme Court accepted that the property tax “exemption” there at issue
constituted “money raised by taxation” for the purposes of the No-Aid Provision, but did

so without explicit analysis. 109 N.H. at 581-82.

C. Burden
The plaintiffs challenge the constitutionality of the program on its face.

The party challenging a statute's constitutionality bears the burden of
proof. The constitutionality of an act passed by the coordinate branch of
the government is presumed. t will not be declared to be invalid except
upon inescapable grounds; and the operation under it of another

7 The tax “exemption” addressed in 1969 Opinion of the Justices appears to actuaily have been a tax
credit, just as the program before this Court uses a tax credit. See Pls”’ Ex. 25. 1889 Opinion of the
Justices considered legisiation that allowed the eligible property owners to be “exempt . .. from taxation
each year in the amount of fifty dollars in taxes upon their residential real estate.” Id. See also West's
Tax Law Dictionary §§ C4530, T330 (West 2013) ("a credit is an allowance against the tax itself’; in other
words, “[a] tax credit reduces tax fiability in contrast to a deduction which reduces income subject to tax.");
and Black's Law Dictionary 653 (Sth ed. 2009) (a tax exemption is “[ajn amount allowed as a deduction
from adjusted gross income, used to determine taxable income.”). '
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department of the state government er not be rnterfered W|th until the _
. matter has recerved full and delrberate consideration. -

_ Cioutier V. State 163 N H. 445, 451 (2012) (quotatrons and crtatron omltted) “A faciai :

chaEIenge is a head -on attack of a legrsEetrve }udgment an assertzon that the cha[ienged _ |
.statute vrolates the Constltutron in all, or vrrtually all, of its applrcatrons -State v.
HoiEenbeck 164 N H. 154 158 (2012) (citation and quotat;on marks omltted) Tne
: pEarntn‘fs “must estabhsh that no set of cwcumstances exasts under whrch the [program]
: wouid be vai:d ? td (crtatrons and quotat;on marks omztted) _ | .'

Wh:le the plarntlffs have stated in thelr Pretrral Repty Memorandum at 5 that they

_are also makmg an as apphed” chalienge the Court understands that the drspute here

E ; _-brought by the plarntlﬁs as taxpayers mvolves a broad ohaltenge to the program as rt :

B __ *has been enacted and bemg rmp!emented per its terms wrth scholarsmp monres siated

' 'to go to, amo_ng oth_ers rehgrous schools as vroratrve of certarn State Constrtutronat
'-strictures;_ .

D Part L Aricle 6 & Parr i An‘icle 83

i _ Purpose of the Program
The ptarntrffs aver that the program should be struck down under these

_ provrsrons because “the Iegrslature passed the Program W|th a purpose of prrmarrfy

o '-benefrttmg reirgrous schoo!s Second Am Compt 'ﬂ'ﬁ 147 150 In support of this

. assertron the piamtrfts pornt to 1egrslat;ve hrstory showmg, among other thlngs lobbyrng
'of the Legrslature by representatives of “relrg:ous schools who antscrpated that the
-program would beneﬁt therr mstrtut;ons See, eg Pls.’ Nlern of Law in Supp of Pet for

'F_’r_elrm. Inj. 1_1. The p!arntrffs aiso cEarm that the Ieglslature knew of the “vast turtron
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| :.daspanty between secutar and reltgious” schools whioh'w’ould- ‘.tead'le'gistato'rs to |
' -_'”reailze that scholarshlps under the program wouid mamty eneble parents to afford
-rehgzous pnvate-schoot educatrons -as opposed to secular edueatton Id at 11- 12
The plamtlffs atso aver that the Iegrsiature knew of the potentral unoonstrtutlonahty of the
program Id. at 12-13. | | | |

“The purposes of the program are unambrguousty stated in the chai!enged

. Iegislatton ttself To mammuze parenta! chorce in educatlon to promote the expans1on of

| 'educatron opportuhlt;es for New Hampsh;re students and to |mprove the overali quaixty

of prtmary and secondary educatson in New Hampshrre Laws 2012 287 1 These are: R

:secutar purposes Whl!e the programs purposes contemp!ate a s:gmficant rote for :

rehgioas schools in recei\nhg schofarship monies and prowdlng educatlon the Court

= conctudes that the program was enacted wrth tegltrmate secutar purposes See in thss |

o egard Bnef of Amtcus Pac;ﬂc E_egat Foundahon et at4 10

| ii. Background of the Pertment “Rehgron Constrtut:onai C!auses

When construmg the State Constltutson the Court “glve[s] the words the same

S -meansng that they most have had to the eEectorate on the date when the vote was cast -

'Thus [the Court] farst will mqurre as to the pialn meanlng of the amendment Smith v._

.' State 118 N H. 764 768 (1978) (c1tat|on omftted) In domg so, “the court place[ ]

'-"rtseEf as nearty as possmie in the sduatton of the partles when the provzsron at rssue = »

_was wrrtten that xt may. gather the[] mtentlon from the Ianguage used vrewed m the

B irght of the surroundmg etrcumstances Attornev~Generat V. Monn 93 N.H. 40 43__.. :

( (1943) (quotatmn marks and C|tat|on omltted)
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Exam:n;ng the crrcumstanoes surroundmg a constltutlonaf .amendment and _
constmmg the mtent of the words used may mvoEve revaew of a vanety of sources |
Statements made by delegates to a Constitutlonal Conventron are only grven
oonmderatron if they are “mterpret[lng] the amendment s ianguage in accordance with rts
platn and common meanmg while bemg ref!ec’nve of its known purpose or objeot ” N H.

-Munio Trust Workers Comp Fund V. Flvnn Commr 133 NH 17 21 (1990) - The

Court_, howev_er, erI not “redra_ft the co__nstrtut_ron_ in an a_ttempt to make it conform to an
intention not fairly expressed in it 7 id '('citation and quotation omitted). “Whatever may
: have been the undtsclosed mtent of the voters it cannot prevall over then’ clearly _

' '_expressed mtent 7 Concrete Co V. Rheaume Bu;ldere 101 N H. 59 61 (1957)

Part I Artloie 6 entltled Morairty and F’;ety, reads in its entlrety

) 'As moralrty and p:ety, r;ghtly grounded on high pnnmples wrll give the best
-and greatest security to government, and will Tay, in the hearts of men, the
strongest obligations to due subjection; and as the knowledge of these is
most likely to be propagated through a society, therefore, the several -

. parishes, bodies corporate, or religious societies shall at all times have the

- right of electmg their own teachers, and of contracting with them for their

~support or maintenance, or both. But no person shall ever be compelied to

- pay towards the support of the schools of any sect or denomination. And
‘every person, denomination or sect shall be equally under the protectron .
of the law; and no subordination of any one sect denomtnatlon or -
._ persuasron to another shall ever be estabirshed :

o The pertment portlon of Part l! Artlcie 83 entltied Encouragement of Lrterature etc
reads:

o Knowtedge and Iearnlng generally dn‘fused through a commumty, being
- essential to the preservation of a free government; and spreading the -

opportunmes and advantages of education through the various parts of the

country, being highly conducive to promote this end; it shall be the duty of

the legislators and magistrates, in all future periods of this government, to

- cherish the interest of literature and the sciences, and all seminaries and

public schools, to encourage private and public institutions, rewards, and

immunities for the promotion of agriculture, ‘arts, sciences, commerce,
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trades, manufactures, and natural history of the country; to countenance

- and inculcate the principles of humanity and general benevolence, public

- and private charity, industry and economy, honesty and punctuality,

 sincerity, sobriety, and all social affections, and generous sentiments,

- -among the people: Provided, nevertheless, that no money raised by

- taxation shall ever be granted or applied for the use of the schools or
institutions of any rehgious sect or denommatron :

Read together Part i, Arttcie 6, and Part H, Artrole 83, broadly obstruot or bar,
. the provas;on of, or dwersron of, publrc funds,” or tax monres to fmancaally ard the

'_schoots of a relrgrous sect or denommatron The sponsor of the No~A|d Ciause at the ' _'

= 1876 Constltutlonal Conventlon the body whrch adopted it and determlned to offer itto -

_ 'the eiectorate described its object as follows “tg prevent in thls state the appropriat;on_ |

- of any money ralsed by taxatron for the purposes of seotarran educatron ! Pts Ex 84 at_. -
.__.:_124._. o . :
The intervenor—defendants fochs on the hiStory and'oontekt of th'ese'provisions_'-'

o part;cularly Part II Artrcle 83m—-to argue that nothlng in the State Constltutron should be

o | read to bar the program at issue. They aver that desprte the passage of Part I Art!cte 6

publrc sohools in New Hampshrre remarned Protestant in or;entatlon in the ear[;er years

:" of our State and that that clause was enacted as a way to promote retagious educatlon o

in pubhc sohoois Intervenor—Defs Proposed Br rn Opp n to Pls Mot for a Prelrm Inj.
fts—zo | | |
- W;th.support from expert hrstonan Professor Char!es L Glenn Professor of ‘ :
Educat:on and Pol;cy Studres at Boston Unlversrty they clazm that the NonArd Clause of |
. -_Part Il, Article 83 was a State "Blarne Amendment adopted in an atmosphere of tensron '.
.'-.'between Protestants and Cathohcs and tamted by brgotry drrected at CathoErcs

_ Interveoo_rs-Defs. Ex 1 (_G!enn_ Aff ) at 42—43 The ptamt;ffs counter with support of
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.therr own expert htstor:an Professor Chartes E Clark, Professor of History Ementus at
_the Unrversrty of New Hampshtre to the effect that atthough the No-A;d Ctause was
| adopted “with the oonscrousness of a rapid!y growing new Roman Catho!zc populatron
a_nd the rise of_ its ohur_ch and’ sc_hools_. .. the amen_dments purpose was szmply_ th_e
- protection of the public schoot. system a_nd prevention of diversion .of_ tax funds _away
_ tro_m .it.” Pls. E).(.T 46 .at_ 1.6.e17.._ ..Th_e.re 'wer.e also '.o_ther propo_sed oonstitutional '
antendrnents added. in 18?7 that indioat_ed a desi':.”e_. to remove “goverhment' _trorn -th_e
| _-rehglous sphere L Id at 17-18 | | ) o .

The Court acoepts that the No—Ald Ctause was adopted whlle major tensaon R

-ex:sted between Cathohcs and Protestants |n thrs Stete concernrng, among other thmgs o

k _ 'the degree |f at alt the State woutd provrde atd to those olttzens partrcutariy Cathoiics

': who Wanted to send the|r ohrldren to relrglous schoois The Court also has no doubt
that New Hampshrre crttzens of the era endured forms of senous retrglous brgotry, and
suffered from very ob;ectzonabte rellglous stereotypmg Yet thts belng sald it is atso the
' :'.case as Prof Clark concludes that a d|scem|b1e mejor purpose of the No-Ald Clause )
: -.when enacted ‘was to promote and susta;n pubtrc schoo[s whlch over t;me were iosmg _

- thexr Protestant or;entatton R

Srgnlfioant!y, New Hampshlre dld not stand still i in tts efforts to eitmlnate vestrges o

: of objecttonable rettglous bias in the provrsron of pubtrc servxces such as educatron and
o the Constrtuttonal amendments adopted in 1968 reflect the vrew that by that era, the_ .

" _; New Hampshire Constrtutron had been cteansed of Improper rehglous brases or slants

_'Pts. Pret_nal Repi_y I\/tet_n. 25-26, S. l_\_/larsh_att, The New_Hamps_htz_'e Constttutlon_. A
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_ Referenqe Guide 47-48 (2004); Pls.’ Ex. 24 at 3; Pls. Ex. 46 at 19-20 (Expert Report of
Professor Clark). | |
‘The New Hampshire Supreme Court, in a number of advisory décisions, has
never questioned the force or int@gﬁty of the No-Aid Clause in Part I, Article 83, which
is oriented to keep the State from financially supporting “religious” schools. Indeed, in-

1955 Opinion of the Justices, the Court expressly discussed the purpose of the No-Aid

Clause amendment, referencing the statements of the amendment'’s sponsor, as well as
the question posed to the voters, going to whether fhey approved of prohibiting public
mori_'ey “from being applied to thé support of the schoois or institUtions of any reiigious

sect or denomination " ‘1955 Oplmon of the Justlces 99 N H. at 116 (quotmg the

Joumal of the 1876 Conventlon) The Court conc!uded “Article 83 is purposefui and
_meamngfui and_ is _;_n_;e_nded__to prevent the _u_se__of public funds for sectar_lan_ or
_dénominational purposes.” Id. (citation omitted). | | | |

| T.he No-Aid C.iause stands as a Stéte constitutional expression, separate from
the Federal establishment _Clause. “emphasiz[ing] the sebarati_on of church and

state ....” S.Marshall, The New Hampshire State Constitution: A Reference Guide 17

(2004).
. New Hampshire Adv;sory Opinions .
The parttes dispute how the Court shou!d mterpret and apply the pertlnent New

Hampshare Supreme Court ad\nsory opinions.

1955 OpinEon_ of the Justices res_ponded to questions propounded by the New

Hampshire House of Representatives, going to whether a proposed bill designed to

promote and support nursing education conflicted with the No-Aid Clause. 99 N.H. at

-~ 32






‘Court v.iotated.the No-Aid Ctau'se and if not' the. Federetz Establishment Ctause '108

. N H at 270—?1 The brtl at issue would take money ralsed from sweepstakes revenues

: and diwde it among ail pubilc and nonpubtrc schoots on a per puptt bas:s td at 269 |

The fund_s were to be for educatronat purposes not to be used for any other purpose
The Court majorlty declaned to answer whether the proposed brEI vaoiated the No-

| _Ald Clause because the Court advrsed that rt vzotated the Federal Estabiishment

S 'Ciause [d at 271 It CIted among other cases, Everson 2 Board of Educatlon 330

.'U S 'I (1947) and that cases generat ateratron that states cannot aitocate pubtfc tunds
“to support any re]uglous actwrtres or. mstrtutrons whatever they may be caIled or' _'

| ‘whatever form they may adopt to teach or prac’ace retzgzon ' Everson 33() U S at 16 |

see aiso 1967 Oprn:on ofthe dustrces 108 N. H at 273 (quotlng Everscn) lt consrdered I _.

cases foliow:ng Everson mc!udrng Abrnoton School District v. Schempp 374 U S 203_ |

- (1963) whrch artnculated a test for vahdrty under the Estabhshment Ctause that requtred

- courts to ask

-' what are the purpose and primary ¢ etfect of the enactment? tf erther is the
“advancement or inhibition of religion then the enactment exceeds the
-~ scope of legislative power as circumscribed by the Constitution. Thatisto =
- say that to withstand the structures of the Establishment Clause there must

. be a secular legislative purpose and a pﬂmary effect that nelther advances
'_ nor tnhlbats rehglon o T

_ Schempp 374 U S at 222 see atso 1967 Opmton of the Justlces 108 N. H at 274 u

g _(quotmg the Schempp test) It observed that Schempp was not on pomt because it

rnvolved rellglous exermses m school and cttd nothtng to weaken the estabtlshed'.'_ |

: _pnncrp!e that pubhc funds cannot be used to assrst a rehglous mstrtutzon ” Id

® One of the Justtces Justice Lampron advanced the V|ew that the proposed bill passed constltutzona%
- muster inall respects id at 275—~78 _ .
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'.1969 Optnion of the JuStices responded'to questio'ns from the New Hampshire

'Senate going to whether severat proposed bllts vrolated among other constramts the
:. No-A:d Ctause and the Federal Establishment Clause 109 I\t H. 578 One such btll -
_was to provrde a $50 “tax exemp’non on resrdenttal real estate for property owners wrth

oh|ldren attendlng nonpublic schools—whether rellgrous or secular Id at 581.

The Court rewewed 1967 Oprnron of the Justlces and its Establrshment Ctause _
_ana[ysrs lt also consu:lered a Unrted States Supreme Court case |ssued post 1967 that |
- upheld a law frorn another state deal;ng Wrth rssues akm to those bemg then presented

1d. at 579—80 (reviewing Board of Educatron V. Alten 392 U S 236 (1968) addressmg

- -the constltutronatlty of loamng publrc textbooks to students at nonpublrc schools) The

B 'Court atso revrewed 1955 Oolnlon of the Justices and |ts analysrs under the No-Aid
o Clause td at 580 81. The Court stated

: .Our state Constltutron bars aid to sectarran actrvrtles of the schools and _
3 institutions of religious sects or denominations. It is our opinion that since
. secular education serves a public purpose, it may be supported by tax
-~ ‘money if sufficient safeguards are provided to prevent more than
. incidental and lnd[rect benefit to a rellgious sect or denomination. We are
.. also of the opinion as expressed in Opinion of the Justices, 99 N.H. 519, .
113 A.2d 114, that members of the public are not prohibited from receiving -
- public beneﬂts because of their religious bellefs or because they happen .
to be attendlng a parochlal school. S _ o

| ld at 581 The Court then observed that the Schempp test relattng to the _C_onstitutlo_n _
| of the Unrted States whrle not easy 1o apply, serves as a duide L la_n_dj mu'st. _be _
| applred by us in consrdenhg the Vanous proposals before us.” ld. The leglslati:ve
proposals the Court then consxdered however concerned not Just the tax exemption

__lssue but a!so rssues relatmg to such matters as transportat:on for nonpublrc students :
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and their entrtlement to other benefrts whroh requrred perhaps more ana!ysrs or .
} consrderatron | o -

The Court went on to adwse among other things, that the proposed property tax_
exemption wou!d_ oreate_ “unoonstrt_utronai drsonmrnatron by makmg. avaslab!_e _to parents
-fund_s which they could co_ntribute_ directly to the nonpublic _soho_oll,. including parochial
'schools, without restrioting-the atd to sec.ofar education.” Id. 'And even thodgh some
nonpubho sohoois are secutar the funds woutd also go towards supportrng reErgrous
'-::_-Sohoots' whroh is notapubiic purpose ; Id at 582 o | | | B

1992 Optmon of the Justrces responded to questrons from the New Hampshrre

| .'Senate regardrng the constrtutrona!rty, under Part ! Articte 6 of a proposed br!i meant to -
'_promote “parentaE chorce in eduoatron ? 136 N H 357 The proposed brll was to airow .

_._students to transfer to any state approved schoo! ” rnotudrng nonpubirc rehgrous

_sohools and the sohool drstrrct in whrch the student resrdes would be requrred to pay to o

o the recrpaent sohoot up to 75 peroerrt of the oost of turtion in the sendrng schoof drstrrct___ -

'Id at357

The Court advrsed that the proposed bail was unoonstrtutronal under Partt Artrcte o B

: _6 as it provrded no safeguards to prevent the applroatron of pubirc funds to sectarran

_ uses ? id at 359 (crtmg the 1955 Oplmon of the Justroes and the 1969 Oprnaon of the

'Justrces) The Court hrgh!rghted that “[o]ur Consrtutron reoognrzes the fundamentai
'separatron between church arrd state " !d The Court conciuded “the sendrng drstrrcts_ :

payments would oonstrtute an unrestncted applrcatron of publrc money to seotarran .

- schoots ” td

® A question regarding the constrtutlooehty of the proposed program under Part |, Artrcte ‘12 and F’artr tl
Article 5 was also presented but not answered id. at 358 36{) o _ .
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' Exammed together the aboye-discussed New Hamps'hire Suprerne Court

advrsory opmlens announce that the New Hampshrre Constitutlcn aliows no more tnan B

. rncrdentat beneflt to go to or reach “rehglous schools through state ald or tax money

_ 1955 Opinion of the Justaces 99 N.H. at 522 (caiirng rncrdental beneflts to rehgrous

rnstrtutrons rmmatenal”) and 1969 Opamon of the Justaces 109 N H. at 581 (requurlng '

suﬁrcrent safeguards to prevent more than mcrdental and mdzrect benefrt to a 3
"-relrglous sect or denommatlon) On the other hand the State Constltutlon is not' -

construed to work to deprrve members of a rellgrous denominatron of pubhc benefrts _

- _because of rehgaous beilefs 1955 Oo:nion of the Justrces 99 N H at 522

Slgmfacantly, these op:nions reftect that a pzece of Iegrstatron |s not saved from a

o f;ndrng of unconststutlonairty by vrrtue ot the crrcumstance that the monres oniy get to

o rehgrous schoois through the choace of parents 1992 Oplnlon of the Justlces 136 _
N H at 359 (adv;smg as unconstrtutionai a proposed brl! establ;shmg parental chouce

-in educatron for those drssatrsﬂed wnth the student s current school)

The adv:sory opinlons also show that proposed programs are to be scrutlnlzed >

"based_ on t_he mdl_\ndual fact_s they pres_ent 1955 Oplnlon of the Justlces 99 N H at

522, In this reg'ard 'the'opinions also reflect that the New Hampshlre Suprerne Court _

" _has recognlzed that “rehglous schoo!s have over many years made up a mgnrftcant |

- .percentage of New Hampshlres nonpubhc schools mdeed predomrnate -.196 -

o -.Op:nlon of the Justlces 108 N H. at 274--75 1992 ODiniOR of the Just;ces 136 N H at
360_. S
The State argi.r'es that the p:ert'i'nent advi_,s'o_ry opinions_should be read_ as adopting |

the Federal Establishment Ciause analysis for de’rerm.ining,_'under Part |, Article 6 and
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the No-Aid Clause, whether programs such as the one at bar pass constitutional
muster. The State cites a number of Federal Establishment Clause cases _culminatihg

with Zelman v. Simmons-Harris, 536 U.S. 639 (2002). According to the State, in view of

Zelman's Establishment Clause analysis, the New Hampshir.e Supreme Court would not
follow its previous advisory opinions, or read them to not allow the instant program.
To be sure, Zeiman upheld, under the Federal Establishment Clause, by a 54

vote, a program through which state funds were use_d to provide “voucher” aid to
students to atténd nonpublic schools—both religious and secular—of their parents’
choosing, and_'also to provide tutorial aid for_students who remained in p_u_blic_ schools.
. 536:U.8. at 643—4? (describing thé prog'ram at .Eésué.).. The _Z_Q_l@_ég majority focused on
_ whéth.ér_. the program had “thé fbrbidden ‘effect’ 61‘ .ad_vanci_n_g_. or inh_ibit_iﬁg rei_igibn.”. id.
aes. | -

The Zelman ma}qrity observed that under the program at issue the participating
religious schools did not receive aid directly from the stafe, but only obtéined “voucher”
funds if the parénts chose to send their students there. Id. at 653. The program was
deemed constitutibnal because réfigious schools only benefited thro_ﬁgh the exercise of
‘genuine choice” of the parents who could also usé the funds toward secular education
f they wished. [d. at 662-63. - |

_ Yet; our Supfeme Court advisory opinions reflect that the pertine_nt_ State
Constituti(ﬁnal provisions do more than rﬁ_irror the Federal -Establishmen{ C_Iauée. The
opinions show that while our Supreme Court considered perﬁneét federal caées and at
times used th.em as guides, the Court certainly undertook to apply and vindicate- State

Constitutional strictures themselves.
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Moreoyer the Zelman deci'sion Which has been described as “aiter[ing] the
o iandscape of Establrshment Ctause Jurrsprudence in the schooi frnance context see

- 3EuE|tt v. Me. Dept of Educ 386 F. 3d 344 348 (1st Crr 2004) hardty ret!ects a strong

consensus of view among the Justrcesmmdeed it obtained only the support of a bare
majority of the Justrces and featured strong drssents by Justlce Stevens Justlce Souter

'(Jomed by three other justrces) and Justrce Breyer

The mtervenor—defendants expressly urge th;s Court to not grve our State .

| _.Supreme Court advrsory oprmons much werght They stress that the opini ions are

-_“advrsory in ﬁeture not the resuit of an adversarzal process end ottentrmes they are _

rssued wrthout outsrde mput from mterested partres on both srdes of the constrtutronal

- ques’uon " Iﬂtervenor-Defs Proposed Br in Oppnto Pls Mot. fora Preirm inr 27.

Yet wh;ie advrsory optnrons are not bmdmg precedent see State v F’toof 162

: "N H. 609 625 (2011) the pertlnent ones here are on pornt consrstently atﬂrm that thrs o :

State s pertrnent const;tutronaf constramts do not generatty perm;t pubhc funds to go to_
: ".fmancraiiy support re!rgrous schools and have been sustarned over trme (the earher_
'_cnes bemg crted and drscussed rn iater opsmons wsth the fine ot oplnrons gomg from_
1955 to 1992) These are crrcumstances whrch add to therr persuasrveness See in

: thrs reqard Opmron of the Justrces 95 N H. 540 542 (1949) (advrsory opinion Court in

' dlsagreement wrth a pre\nous advrsory optnlon lIIustratrng the tentatlve and provrsronal
'jnature ot such opmrons) Whrie not regardmg the pertment advrsory oprmons as
"‘{brndmg -_pr_eced_eht, _t_h_e Court vrew_s them to be sub_stantrat!y persuasr_v_e. ltis not

| eppropriate_' for this Court fo vary'fror_n them.
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: -i_v, Constrtutronaltty of the Program

The Court concludes that the program must be deemed to be vrolatzve of the NoQ o

- _. "Ald Clause of Part lI Arttole 83 of the New Hampshlre Const;tutton Whlle the program o

o _provrdes funds for sohoo[mg ina number of ways beyond regular publlo educatzoo and

a parent is acooroed ohonce as to whzoh sohoot a schoiarshtp is to be applled (or for

- _homesohooliog) these features are madequate to enabie the program tota!ty to survrve

g scrutany under the New Hampshire Constrtutton The program has been shown to have_. o

| 'money ralsed by taxatton mewtably go toward educatlonai expenses at nonpubt;o’
| : "‘retig:ous schools wathout restnctton regardlng how the money may be used The_
= -_benef:t to “rehglous schoots wni be mev;tabty and obv;ousiy more than mmdentat or de |
:'_:mrnimts Whlte the Court has already noted that a sngnlfloant peroentage of New_

: -'Hampshtres noopubltc schoots are rei:grous in nature the Court need not ;nqurre'

B -further mto the depth or type of rettg:os:ty of those sohoots o

At the Apnl 26 2013 hearmg, oounsel for the piamt:ffs mohcated that the _

o _ ptalntlffs main argument is under Part il Ar‘ucte 83 The Court conftnes it anaIyS|s to "

_thls prowszon and decilnes to ru]e on whether the program wolates the other _
: oonstttut[onai provrsrons the pEaintrffs advance Nothlng about the other constrtuttonat _

| .arguments moreover would a!ter the Courts severabtllty decusmn dlsoussed mtra r

| E. Se verabr!rty

The plalntnﬁs argue that the program :f the Court deems it to be uncons’ututtonat o

© on any grounds should be struok down m 1ts ent|rety, notwrthstanding the programs
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severabr!rty c[ause . -The .intervenor~defendants. higlhli.ght that‘. the. p'rog.jrarn' was |
: ._ 'contempiated to be severable but rarse certam constttutzonal concems if the Court only
: drsailows the program in regard to reirgrous type nonpubErc schools . |

In determ hrng severabrirty, the Court “presume[s] that the Iegisiature lntended
N that the rnva!rd part shali not produce ent;re mva]rdrty if the va!rd part may be reasonabiy |

saved 7 Carsoa v Maurer 120 N.H. 925 945 (1980) (quotatron marks and catataoa

- omitted) The Court “must also determme however whether the unconstitut;onai
-'provrsrons of the statute are so rntegrai and essentraI in the general structure of the act
.:-.that they may not be re;eoted wrthout the resukt of an entrre coEIapse and destructron of ':_ .

- the structure Id (quotatron marks and crtatron omatted) The Court wrll not sever a. ;

'._-'portlon of a statute s0 as to g:ve[] a statute meaning the iegisiature did not intend

either by addrtron or subtraction from 1ts terms Ciaremont Schcol D:st V. Governor

-. _- (Statewrde F’ropertv Tax Phas In) 144 N. H 210 218 (1999) (crtatron omrtted)

_ severabrhty clause wrll not save a statute :f after severrng, [v]rtai objectrves m the entrre'

_scheme cannot be carrred out " Opznron of the Justrces 108 N H. 202 207 (1965).

) _ The program was enacted to promote parental chorce expand educatronat. _
| opportunrtres for New Hampshrre students and ;mprove the qualrty of educatron rn New.
'Hampshrre If the Court drsailows scholarshrp funds to be used at rehgrous sohools
| .but otherwrse al!ows the program to go forward the program S goals wrli be hampered | :
"_but not entrrety stymred | | L -
5 The Court deems severab:htv to be approprrate consrstent wrth the Legrs!ature S

.mtent Acoordzngiy, the program may proceed except that scholarshrp monres may not - |

'_-.10 The ptarntrffs drd not take this posrtron in therr Second Amended Complarnt See Second Am. Compl 1
163 SR : : : _
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'go to “schools or institutions of any rettgtous sect or denomination” within the meaning

o of the No-Ard Clause ot Part ti Art;cle 83 and the assocrated tax ored;ts are trkew;se o

drsaliowed Thrs works to malntarn or preserve a certaln amount of the desrred parental.
'chosce as well as a certarn amount of the desired expanded educatronat opportunrtres.
by altowmg parents to choose between a nonpublrc secular school an out of—drstrrct _
_ pubtlc schoo[ or homeschoolrng Further the program wuli strtt be structured to :nst:lt a
certa:n amount of “competlt:on” for students among schools consastent with the

' ':' program s expressed purpose |n that regard

| The p[amtlﬁs argue that sevenng m such a manner would re-wnte the program so. |

as to ma:nty benefft hrgher—;ncome famrtres—-—-somethrng the tegtstature drd not mtend

_They also raise concems respectmg whether this would result in S|gn;hcant overssght

R and regulatzon to msure that schools comply wzth court—;mposed restnctrons They aver

' -_'-that such severance would create a program far dn‘ferent from the one the Leglslature

.oontemptated Yet in rulrng for severabrhty, and a!towrng the program to go forward ina

severed” state, the Courts honors |ts expressed core purposes even though the _

| _program as severed wrll not be offenng the fuli range of contemplated schooling

i - | opportunrt:es and the Court does not see the remedy it rmposes as needmg to result in
' any s:gnrtrcant and unwanted oversrght or regulatzon | | '

The antervenor—defendants argue that prohib:tang the use of soholarshrp funds at

R nonpubl;c retrgrous schoots only vaolates the Free Exercrse Clause the Estabtrshment

Clause_, and the _Equat_ Protect_r_on_ Ctause of the U.S..Cons_tztutron. : _.The Court

™ The intervenor-defenctants also argue that t’undin_:g nonpublic seCutar schools at the e'xclu_sion of
- nonpublic religious schools has implications on free speech. See Intervenor-Defs.” Supplemental. Br. In -
Opp'n To Pls." Mot. for Prelim. Inj. 37-38. The Court finds this argument undeveloped and generally
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'dlsagrees The First Circuit Court. of Appe:als upheld ln the face Of these argurneots a

o 'state program that provrded publlc funds to students to be used for thelr educatlonal _'

”.expenses at out ofd:stect publsc schools or nonsectarian nonpubllc schools to the |
exclusroo of a‘elrgrous schools. See Eulltt 386 F.3d 344 (2004) The Court is persuaded
- by the ,E_Egl_r_t__t deczsron. | | | |

The intervehor-.defendants’ _Fr_ee Exercise Clause -a_.rgumeot rests on the
' _'assertiop.that e>._<'cl.ud_ing “relig_iou_s" s_chools frorﬁ _the prog_rarh _Would e:xcldde_ citl_ze_ns
tro.m_' a p'_u.blic_ _behetjt because_._'_of_thelr h’rembership .in a 're:ligioh' -:This argurrlent was.'

: rejected in Eolitt -'ld | at'353—56 Moreover the Courts severrng would still allow

| "students of all falths anol rellglons to parhcrpate No student Would be excluded from E : ;

_recervmg a scnmarshrp based on the sludent’s rellgaora
New Hampshfre students and therr parents certamly have. the rfght to choose a
: -religzous educatlon However the government is ander no obllgat;on to fund relrglous |
' _"educatlon ld at 354 lndeed the govemmeﬂt lS expressty forbldden from dorng $0 by
the very language of the New Hampsh;re Constttutlon See N H CONST pt I, art 6 _. .
pt ll art 83. These provrsrons have the:r own force and are to be enforced Cf Locke'
Davey 540 U S. 712 719 n, 2 (2004) (upholdlng a program to honor a clause |n the '_
| Washrngton State Const:tutlon that reads in pertrnent part [n]o pub!rc money or property_ B ._
shall be approprlated for or applled to any relrglous worshlp, exercrse or mstructlon or.

the support of any rellglous estabhshment ”)

wrthout merit. See Locke v. Davey 540 U.S 712,721 n. 3 2004) (rather summanly dlsmlssmg a S|m|lar :
: argument) and Eulitt, 386 F.3d af 356-57 (same). . -
% The Court’s severance does not implicate the type of governmental scrutlny :nto the Ievel of rel|g|05|ty
" of nonpublic schools that so concerned Colo. Christian Univ. v. Weaver, 534 F.3d 1245 (10th Cir. 2008).
L Furthermore whlle thatCourt questloned Eulltt it did not address Eu 1tt dlrectly ld at t256—57




The intervenor-defendants also argue that the Court's severance will violate
equal protection rights guaranteed by the U.S. Constitution. This argu"l'nent was also

rejected in Eulitt. See 386 F.3d at 356; see also Locke, 540 U.S. at 721 n.3 (holding

that if no Free Exercise Clause violation is found, a program receives rational basis
scrutiny under an Eouat Protection argument). |

In regard to “rational basis scrutiny,” and the severance’s survival, if necessary,
of any such scrutmy the Court concludes that the severance certamly passes muster.

See oenerallv Eulitt, 386 F.3d at 356 (Under rational bas:s exptammg the program’s

| jUStlffcathﬁ to anclude [the State s] mtefe-sts in concentratmg limited stete fonds on its

: .gan of provzdmg secular education [and] av0|ding entanglement. S B |
The intervenor-defendants aiso argue that this Courts cholce of severance will
wolate the equat protect:on for religions component of Part I, Artlcte 83” of the New
Hampshire Constitution. Intervenor—Defs Proposed Br. in Oppn to Pls.” Mot. for a
Prefim. Inj. 36. On the contrary, this Courts severance comports with the plain
language of the No—AEd'CIause in prohibiting the appl_ication _of_ _scholarships *for the use
ot the schoofs or inetitutione of any religio:ue sect or'denomination.” See also N.H.

CONST. pt. |, art. 6 (“support of schools of any sect or denomination.”). ,

lV Conclus:on
The p!amtnﬁs request for declaratory relief is GRANTED consistent wrth the
Court_s foreg_oing an_a_lyms. The_Coort_deciar_es_ that the program \_nolates Part ll, Article | :
83 of the New Hampshlre Constltution | | | | o
The plaintiffs’ request for injunctive relaef is GRANTED to the extent that

effective immediately, the State and all those involved with the program’s realization
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and lmp!ementatron are enjomed from proceedrng to altow soholarshrps as t/veli as.any
' assocaated tax credits to be approved granted or appﬂed or in any way further camed
.--_f_or_th or rea_laze_d, in _r_egard to, or toward, or cove_rmg educatronal expenses of_ s_choo[s
or ir‘tstttutions of any religious sect o de_oomtnetion” within the meaning of Part I, Article
- The Court c.fefers ruling on the .plaintiffs"' request for .attorrteys’ fees and
| expeoses It is clear thrs Order wsEI be appealed The Court wrtl rule on rssues
.pertarmng to attorneys fees and expenses once the appeal is compiete . |

The plamtrffs have submrtted a Proposed andrngs of Fact and Rulmgs of Law

' _and the mtervenorudefendants have fafed a Request for Flndlngs of Faot and

- __ooncmsrons of Law The Courts fmdmgs and ruhngs are contamed rn thrs Order | o

- lnsofar as the partres proposed fmdings and rulangs are consrstent wrth thES Order they' R

- 'are granted_,_oth_emrse, they ar_e d_enred or n_ot_ acted upon, '_ .'

" So _Ordere_d; E |

/ﬁ/ “““""”“ff

C,e’hn M. Lewis
Presiding Justice
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