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DECISION 

On June 7,2010, the board rescheduled this appeal for hearing on September 2,2010.' 

On July 26,2010, the department of revenue adninistratio~ ("DDRA") filed a "'Motion for 

Summary Judgment?' (the "Motion"j. Or, August 18,201 0. within the thirty (30) days prescribed 

in the summary judgment statute, RSA 491 :8-a, 11, the "Taxpayer" filed its "Objection" to the 

Motion. Upon review of the pleadings. documents and affidavits presented, the board finds the 

D M  is entitled te summary judgment. The Motion is therefore granted and the ap~ea l  

dismissed for the reasofis discussed below. 

The Motion asserts the appeal to the bozrd should be dismissed because of the Taxpayer's 

fa i l~re  to appear a1 a duly scheduled hexing on November 24,2003 before tile D M  ir, vioiation 

of l-he DRA's rule requiring such appearance. The board agrees. 

Whenever a taxpayer petitions for redetermination or reconsideration of a tax assessment, 

the D m  is required by stahte, specifically RSA 21-S:28-b, 111, to hoicl a "hearing." The 

The Taxpayer filed this appeal with the board on December 3 i ,  2309 and a hearing was originally scheduled for 
June 8, 20! 0, but the board granted the T~xpayer's June 4,20 I0 assented-to motior, te continue the hezring. LEGAL 
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Legislature has given the DRk broad rulemaking authority in RSA 21-5: IS and the D M  has 

adopted a co=p~ehensive set of rules, inclrzding specific rsles pertaining to the scheduling, 

atte~dance a: 2nd conduct of the mandatory hearing prescribed in the statute, and these rules 

have the fmce of law. See Rev. ch. 100 L seq.) including Rev. 204,09 ("Wearicgs: Methods of 

Proceeding"); set: also the Phdministrative Procedure Act, RSA ch. 54 i -A; RSA 54 1 -A:22,11 

("'Wuies shall be valid and binding an persons they affect, m d  shall have the force of law . . 

(and) shali. be prima facie evidence of the proper interpretation of the matter that they refer to."). 

As set forth in the Motion, the DWA, in the Decembzr 1,2009 "3nai Order" (see Motion, 

Exhibit B) issued by a ""Wearing Officer" in the DM..'s "Hearings Bureau," dismissed the 

- 
i axpayer's "'Petitior, for Redeterminaticr,': (Exhibit 2 In the Objection). Prior te: this 

development, the D m ' s  Hearings Burea~  had granted several hearing continuances m d  

Mr. Gieger duiy received notice of the November 24,2009 resche$.dled hearing date by 

certified rnsil. (Final Order, pp. 2-3.) In dismissing the appeal, the Final Order (at p. 3) cites 

Rev. 204..69(i), which provides: ""A. fziilgre by a petitioner or petitioner's aegrese~tative to q p e z  

at a scheduled hearing shall result iz thc dismissal of the petition or request for abatement."" 

The petition, filed in August, 2098, challenged certain bnsiness enterprise business 

profits tax assessments, wifh i~terest md penaities, for tax years 2004 though 2086, as those 

amounts were adjusted by the D M ' S  "Audit Division." The petition n m e d  Robe]? fiieger, 

CPA, of Krieger & Cornpay, PLLC ("KfC.ieger9') a ~ d  21 zttosney as its twc representatives m d  

There is no question the filing of the petition resulted in a contested case withi:: the meaning of the Administrative 
Procedure Act, see R M  A4 I -A: I ,  IV ( '"Contested case' means a proceeding in which the legal rights, dsties, or 
privileges of a party are required 5y law to be determined by a:: ager,cy after notice and an oppofionity for a 
hearing"), and it was se treated by the D U ,  as stated on p .  2 of the Find Order. 
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Ciispted the "Notices of Assessment" issued by the Audit Division on Jujy 3, 2008. (& Final 

Order, p. 2; and Exhibit 2 to the 0bjectic.c.) 

Neithcr Mr. Krieger nor anyone else on behalf of the Taxpayer appeared at this scheduled 

hearing and neither he no; anyone else 5led a timely motion i j r  reconsideration responsive to the 

non-attendance issue.' Instead, his December 15,2009 letter In response to the Final Order 

(labeled "'Petition for Reconsideration," Exhibit 4 to the 0b.jection) simply attempts to rzise 

various substantive "ewors of facts" regarding the assessments themselves rather than even 

mentioning, let alone trying to excuse, his non-attendance at the he~ring, the sole basis for 

dismissal stated in the Finai Order. 

On December 3 1,2009, -MY. &ieger sent two more letters on behalf of the Taxpayer. One 

was addressed to the D m ' s  Hearing OZcer azd one to the BTLA. 

In the D M  letter, Mr. Krieger mentions, for the first time, why he did not attend the 

November 24,2009 hearing (to the effect his "computer server crashed and [ j appointment book 

went down and [he] lost some informatio~"). In his earlier December letter responding to the 

Finai Order, Mr. KrHeger did not mention any such computer problems or any other excuse or 

reason for non-attendance. 

In his concurrent December 3 1 St ietter to the board, he states the Taxpayer is appeali~lg the 

D M ' S  decision (with a later submittal of the required filing fee to the board after the Taxpayer 

was placed in defauit for non-payment; see January 8,2010 Ord,er). This December 3 l filing 

' Nor did anyone on beh-olf of the Taxpayer submit any written materizis prior to the hearing. Rev. 204.09 (c) and 
(0 allow for certain written submissions to the D M  "presiding officer" either thirty (30) dzys or three days before 
the hearing, depefidi~g OR what is submitted. 
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with the board was apparently made ill recognition ofthe thirty (30) day rrrie fcrr fiIieg ai; qpeal  

of the DRA's decision contained in RSA 2I-J:28-b, I'd. 

The D W ' s  Hearing Officer respocded to Mr. Kriege~ on January 4 2,201 0, correctly 

citing the D U ' s  rule, Rev, 206.92, that rreheari~g or reconsideration motions must be Gied 

within fifteen f 15) days sf the Finai Order. Objection, Exhibit 7. The Eiearing Officer also 

rtrled a timely filed motios must "'identify each e ~ ~ r ' -  claimed in the Final Order and "state the 

correct factual finding, reasoni~g or concHxsio~ urged by the moving party," noting Mr. 

Gieger's December 15,2009 ietter did not dc tl-ris and his December 3 1,2009 letter was 

:mtirnely ("15 days beyond the deadline"). &., citing Rev. 205.02, 

The board finds there is no dispute regarding the a5ove facts and the appiicatioe of the 

D m ' s ,  rules to these faces sup~orf the granting of the Motion. As stated in the Motion (p, 4): 

"[elhe fzctuaj reccrrd before the [b]ozr;rd is clear a ~ d  undisputed," While the Objectio2 claims 

there remain "disputed issues" Ipertaining to the underlying assessmerits md alleged errors ir, 

them), the Taxpayer does not dispute the above factual chzonoiogy at zzll or attempt to a g u e  the 

D M  was without authority to adopt file rule (Ret . 2134.09(i)) making non-attendance at the DRA 

bexising came for dismissal. 
1 

MI-< Krieger clearly recei~ed notice sf the Xsvember 24, 2009 hearkg, the third date 

rascheduied by the D M ' S  Hearicgs Barreall largely to accommodate his awn scheduie, (' 

Motion, .  4, ar,d Affidavit s f  Lori E. hderson, 77 5-9.) He did not, at my time, ask the D M  

to decide the appeal on the documents submitted or to proceed withoat a hearing. See Rev. 

204.06 (Waiver sf Fomal Adjudication). 
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The board finds the faiiure of a. taxpEyer or its representative to attend the D M  hearing 

prescribed by stztute (RSA 21 -5:28-b, 111) is a sufficient ground fb: dismissing an appeal 

pursuant to Rev. 204.09(i). The board has a similar rule in effect for a taxpayer's failure to 

attend a duly scheduled hearing. See Tax 202.06(i); and s., Pagiiamio v. Town of Jacksor,, 

BTLA Docket No. 23037-06PT (May 15,2009j .Vhe board's statutz (RSA 76:16-a), unlike the 

D M  sta:~te at issue in this zppeai, makes the holding of a hearing discretionary rather ihar, 

mandatory, a distinction which makes application of the D M  dismissal rule even more 

compelling. Consequently, the D m ' s  decis io~ to dismiss the Taxpayer's appeal for non- 

attendace at the hearing was not erroneous mci there is no basis for the board to set it aside. 

The Taxpayer makes two separate, unavailing arguments in the Objection for not granting 

summary judgrne~t. The board will address each below. 

First, the Taxpayer emphasizes that appeals to the board Ere "de novo," quoting from the 

language of RSA 2 1 -J:28-b, IV. kIt_lough the hearing ef a ~ :  appeal of a D M  decision by either 

the superior court or the board Is "de novo," this statute goes on to provide that, in most 

i~starnces, "['llegai iss~les shall be limited to those raised before the [DRA] . . . ." The Taxpayer 

?n Pa~iiaruio, the hoard held: 

"The board's ruies are ciear that if a tzxpayer fails tc make a tinely notion ir! writkg to reschedule the 
hearing date or appear within 30 rninlites of the time scheduled (9:00 a . ~ . ) .  the taxpayer will be defaulted 
2r.d the appeal will be dismissed. See Tax 202.06(i). Tc be fair to all parties, the bozrd consistently applies 
this rule since some time and effort by the other party is always i~volved in preparing f i r  and attending a 
scheduIed hearing." 

In a similar vein, the Iaw requires property owners to ailow mlinicipalities the right to inspect property to fulfill their 
assessme~tresponsibil3ies and prescribes, upon refusal to allow such inspection, loss of the right of appeal. RSA 
'74: 17 (Inspection of Prope-q). This dismissal sanction is enforced even though the board has "de novo" jarisdiction 
io decide tax appeais. See. m, Amea! of Walsh. 156 W.H. ?47,35 1-52 (2007) (appeal dismissed or: this 
procedural ground); a, peneraliy. RSA '7 1-B: 1 1. 



Internalicmal Leather Goods, LLG v. DRA 
Docket No,: 24728-1 0BP 
Page 6 of 10 

did cot raise, in a timely manner, the legai issue pertaining to non-zttendance at the November 

24. 2089 hearicg or the dismissal outcome prescribed in Rev. 204.09(i) and did not make any 

cognizab:e argument to the D M  as to why this rule should not be applied. 

The right to 2 '"de novo" appeai of a D U  decisior, provided by the statute does not mean 2 

taxpayer or its represeistative is free to decide whether or not tc comply with the D M ' S  rules, 

includirtg <fie speci5c n i e  requiring attendance a: the scheduled hearing the D M  was statutorily 

obligated to hold. Such a reading would subvert the plain and ordinary meaning of the appeai 

statute and lead to ap, absurd result. See, e e g ,  Penelii v. Tows of Pelharn, '148 N.H. 355,356 

(2002); General Electric Co. v, Dole Go., 1% N.E. 4'77,479 (1954); & Cagan's Inc. v.. Xev~ 

Ham~shire Department of Revenue Administration, 126 N.H. 239,245 ( i  985). The result Is 

absurd because it renders the hearing requirement n-ieaningiess azd would mean any pzrty could 

forego presenting any zrguments to the agency and still mzitintain a "de covo" appeal to the 

superior court or the board. 

50: oaly is suck a result absurd, but it flies ir, the face of the exhaustion of remedies 

doctrine: which is recognized in New Hm-qshire. S e g ,  =, Porter v. City of ia/lanchester, 15 4 

N.H. 30, 40 (2004) ('The rule ~equiring exhaustion of administrztive remedies is designed to 

encourage the exercise of administrative expertise, preserve agency autonomy and promote 

judicial efficiency. (Cit~tion omitted.)"). This doctrine requires a litigant to tzke all steps 

prescribed =d reasocably necessary to &low the agency to mle correctly before an appeal can be 

considered.' 

5 Consistent with this doctrine are the statutes gcveming appeals of agency orders and decisions to the supreme 
court -:i?ihh require litigants to present disputed factual and legal issues first to t h ~  agmr.cy before an ~ p p e z l  of the 
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The Taxpayer, an LLC, can oniy act through its duly authorized representatives and is 

responsible for the acts ar,d omissions of Mr. %ieger? who acted or?. its behalf before the D M .  

The steps necessary to perfect a tzx zppeal by a party or its represe~tative are fundamental to the 

point where even ''[o]ne day's delay may be fatal to a party's appeal." Phette~iace v. T o m  of 

Lyrne, '144 N.H, 621,025 (2000), quoting from Dermody v. Town of Gilford, 137 N.H. 294,296 

(1 993). 

The fziltlres and omissions of a tax representztive in this regard are fatal and result in 

dlsmissai, regardless of a taxpayer's "intention" (to make a timely and complete filing, for 

example). See Arlington Book S m s l e  Co. v. Board of Taxation, i 16 N.H. 575,  576 ( I  976) 

("Whether the late filing is due solely to oversight or omissio~ by the taxpayer's counsel. and 

whether excussbie or not, the relief sought is barred. (Citations onitted.)"). The Arlington case 

is of particular reieva~ce became the inadvertence of a representative (an attorney) resulted in 

dismissal of the taxpayer's ~ppeai. The law generaliy holds principa!~ accomtabie for the actions 

or inactions sf  their agents. $x, G, Holman-O.D. Baker Co. v. Pre-Desi~n, IEC., 104 N.H. 

116, 1 18-1 19 (19621, citina the Restaternen?, Second, Agencv and other authorities. 

Second, the Taxpayer clairns ir, the Objection there are "disputed facts" that preclude the 

granting of summary judgment. The board disagrees. All of the disputed facts mentioned by the 

Taxpayer pertain to a~guments regarding whether the D M  was correct ir, assessing and then 

adjusting (though the Audit Division) certain taxes, interest a ~ d  penalties, cot the threshold 

agency9 s decision can be maintained. Cf. RSA 54 i :3 and RSA 54 1 :4: Amea! of Walsh, ! 56 N.H. zt 35 1 ("the 
reason for these requirements is obvious: administrative agencies should have a chznce to correct their cwn alleged 
mistakes before time is spent appealing from them," ~ u o t i n n  from Au~ez l  of White Mtns. Edsc. Assoc., 125 N.H. 
771, 774 (1 984)). 
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legal issm of non-zttendence at atthe duly scheduled November 24,2039 hearirrg where those 

argcments could have, aad should have, beer, presented. 

Sxmzary judgnent is appropr~ate where there is no genuine issue of a m2teriai fact 

relevant to the dispositio~ of an appeal and the moving paaty is entitled io judgment as a matter 

of law. $ee. RSA 491:8-a, 111; &, m, Vector I/jarketing Corp. v. New Hampshire De~artrnent 

of Reveme Admicis:ration, I56 N.H. 78 :, 782-83 (2008) ( D M  entitled l e  sumnary j u d b ~ ~ e n t  

on business profits tax issue pep~ining to status of individuals as employees or independent 

contrzctors; agency's inteqxetation of its own rules is entitled to deference, even if "deference is 

not, totaIW). 

As noted in the Motion (p. 41, an issue of fact fis "'mater;ai," for purposes of scmmary 

judgme~t, if it "effects $he outcome of the litigatfon." 3 s  Y.E. Tel, & Tel. Co. V. City of' 

Frank'i~ I 4  1 N.H. 449,452 ( i 996) (summary judgment granted in tax zppeal), citi.inn E o ~ s e  -3, 

Pond Fish & Gam~ Club v. Cornier; 133 N.H. 648,653 (1990) (aiso ciied In Cqe Motion). 

Paties may disagree about other facts, of cor;rse, b ~ t  so long as there is no genuine issue of 

materi2.I fact regarding a d:spositive Issue, such as, for example, the applicstion of a statute of 

lirnitatiom, sun~msasy judgnaent can mbi should be gra~ied.  See3 %, Woe& v. Greaves, 152 

N.H. 228,229 (2005). T5e board 53ds there is no genuine issue ~egarding the Taxpzyer's faillure 

tc attend the Noveaber 24,2009 DP& heaing and this material fact precludes the maintenace 

of 'ikis zppeal. 

For ail ofth'nese ~easons: the Motion is granted md the appeal is dismissed. 
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A motion for rehearing, reconsideration or clarification (collectively "rehearing motion9') 

of this decision must be fiied within thirty (30) days or thc clerk's date below, not the dzte this 

decision & received. RSA 541 :3; Tax 201.37. The rehearing motion must slate with spzcifllcity 

ali of the reasons supporting the request. RSA 541 :4; Tax 201.37jb). A rehearing motion is 

granted only if the movicg party establishes: 1) the decision needs clarificztion; or 2) based on 

the evidence and arguments submitted to the board, the bozrd's decision was erroneous in fact or 

in iaw. Thus, new evidence a ~ d  new arguments are only allowed in very limited circurnstmces 

as stated in board rule Tax 20;.37'(g). Filing a rehearing motion is a prerequisite fo~- appealing to 

the supreme court, ad the grounds on zppeai are limited to thcse stated in the rehearing motion. 

RSA 54',:6. Generally, if the board de~ i e s  the rehearing rnotior,, an appeal to the sugrerne court 

must be fiied within thirty (30) days of the date on f ie  board's denia'i with a copy provided to the 

board in accordance with Supreme Court Rule 1 O(7). 

BOARIS OF TAX AND LAND APPEALS 

Albert F. Shamash, Esq., Member 
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Maficheszer, XH 03 4 05-6326, cou~sel for International Leather Goods, LLC; and Kathryn E. 
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